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Docket Entries 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Docket 
1959 


Oct.15 Complaint, appearance, ex. A, B filed. 
Oct.15 Summons, copies (5) and copies (5) of Complaint 
issued #1, +2, +5, +6 ser. 10-16; #3, #4 ser. 10-15-59 
Oct.15 Motion of pltff. for leave to take deposition within 
20 days after commencement of action; P & A; ¢/s 
10-15-59 filed, 
Oct.16 Appearance of John E. Powell as atty for defts 
#1 and #5. filed, 
Oct.16 Order granting pltf leave to take deposition of 
deft on or after October 20, 1959, provided deponent 
be given 48 hour notice. (N) Keech, J. 
Oct.19 Certificate of service of atty for pltf. filed. 
Oct.27 Appearance of John E. Powell as atty for defts 
Calvin Griffith, Thema Haynes, Joseph Haynes, and 
Eugene Young. filed. 
Nov. 5 Answer of all defts to complaint; 
e/m 11-4-59, filed. 
Nov. 5 Calendared. (N) 
Nov.16 Notice of pltf to take deposition of deft +6; ¢/m 
11-13-59. filed. 
Nov.19 Deposition of deft #2 by pltf. filed. 


1960 


Apr. 26 Deposition of Eugene V. Young by pltf; 
exhibits. filed. 
Apr. 27 Notice of postponement of deposition of Joseph 
E. Cronin to 5-11-60; ¢/m 4-26-60. filed. 
May 6 Called. Asst. Pretrial Examiner. 
Jun. 3 Deposition of Joseph E. Cronin, 5-11-60; ‘ 
pp. 1-85 filed. 


JA 3 


Aug. 4 Motion of defts for judgment on the pleadings or 
for summary judgment; c/m 8-3-60; P & A; M. C. 
8-4-60 filed. 

Aug. 4 Stipulation extending to and incl 9-15-60 time for 
pltf to file opposition to defts motion for judgment on 
pleadings or summary judgment. filed. 

Sept. 15 Opposition of Pltff to motion for judgment on the 
Pleadings or Summary Judgment; e/m 9/15/60. filed. 

Oct. 19 Memorandum on behalf of deft. filed. 

Nov. 2 Order granting defts. motion for summary judg- 
ment. Hart, J. (N) 

Nov. 22 Notice of appeal of pltf; deposit by Gribbon, $5.00. 
(copy mailed to John E. Powell.) filed. 

Nov. 22 Cost bond on appeal of pltf. in amt. of $250.00 
with Fidelity & Deposit Co. of Maryland 
approved & filed. 

Nov. 22 Designation of transcript & statement of points 
on appeal; ¢/m 11-22-60; exhibit A. filed. 

Dee. 2 Transcript of proceeding of 10-24-60; pp. 1-34: 
(Rep. E. Markwalter) (Appellant’s copy). filed. 

Dec. 21 Transcript of proceedings of 10-24-60; pp. 1-34 
(Reporter, Ernest Markwalter) (Court copy). __ filed. 

Dee. 27 Record on appeal delivered to USCA, deposit by 
Daniel M. Gribbon, $1.40. 

Dec. 27 Receipt from USCA for original papers. filed. 
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Complaint 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed October 15, 1959] 
Civil Action No. 2897-59 


H. GasrieL Murpuy, 2762 Chain Bridge Road, 
Washington, D. C., Plaintiff 


Vv. 


Wasuincton American Leacur Base Batu Cus, Inc., a 
corporation, Griffith Stadium, 7th Street and Florida 
Avenue, N. W., Washington 1, D. C.; Carvin R. Grir- 
ritu, 5029 Millwood Lane, N. W., Washington, D. C.; 
TueLma GrirritrH Haynes; JosepH W. Haynes; Oswatp 
.. Buvece; and Evcene V. Youne, Defendants 


Complaint for Injunction 

1. This is an action by a stockholder against a District 
of Columbia corporation and its directors to prevent the 
directors from earrying out a plan to dispose of substan- 
tially all of the corporation’s assets and properties without 
the approval of the holders of two-thirds of its outstanding 
shares entitled to vote, which approval is required by Sec- 
tion 29-929 of the District of Columbia Code (1951 ed., 1959 
Supp.). 

2. Plaintiff, H. Gabriel Murphy, is, and has been at all 
time relevant to this action, the legal and beneficial owner 
of more than forty percent of the common stock (the only 
class of stock authorized or outstanding) of defendant 
corporation, and is the largest single stockholder of de- 
fendant corporation. 


3. Defendant Washington American League Base Ball 
Club, Ine., is a corporation organized and carrying on 
business in the District of Columbia and subject to the 
requirements of the District of Columbia Business Cor- 
poration Act of 1954, as amended. It is a member of the 
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American League of Professional Baseball Clubs and is 
the owner of an exclusive franchise to represent Wash- 
ington in Major League Baseball. 


4. Defendant Calvin R. Griffith is the President of de- 
fendant corporation, and he and defendants Thelma 
Griffith Haynes, Joseph W. Haynes, Oswald L. Bluege and 
Eugene V. Young are directors of defendant corporation. 


>. A copy of the balance sheet of defendant corporation 
on December 31, 1958, is attached hereto as Exhibit A. 


6. Plaintiff asserts on information and belief that de- 
fendant directors have agreed upon a plan to dispose of 
substantially all the assets and property of defendant 
corporation, outside of the usual and regular course of 
business, and either have made contractual commitments, 
or are currently engaged in negotiations, which will ac- 
complish the following: 


(a) Sale of all of defendant corporation’s interest 
in the Chattanooga Baseball Company and its prop- 
erties. 


(b) Sale of all of defendant corporation’s interest 
in the Charlotte Baseball and Amusement Company 
and its properties. . 


(c) Abandonment of the exclusive right to represent 
Washington in Major League Baseball. 


(d) Sale of the real property owned by defendant 
corporation in the District of Columbia, including par- 
ticularly the premises known as Griffith Stadium, in 
order to finance and otherwise facilitate a move to 
Minneapolis, Minnesota. 


7. The assets of the corporation shown on its balance 
sheet (Exhibit A) reflect a total value of $1,327,180.54. 
Of these, $359,142.84 are cash equivalent or reserves (Items 
No. 1, 2, 3, 5 and 10). The total at which the remaining 
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items are carried is $968,037.70. Under the plan described 
in Paragraph 6, the directors are currently engaged in a 
program which will result in the disposition of Items No. 
6, 7 and 8, totaling $939,955.94. This is approximately 97 
percent of the assets of defendant corporation other than 
cash items and constitutes substantially all the assets of 
the corporation. The actual values of the assets and 
properties to be disposed of are substantially greater than 
their book values. 


8. Plaintiff asserts on information and belief that de- 
fendant directors propose to carry out the plan of disposi- 
tion described in Paragraph 6 without submitting the plan 
or any part thereof to the shareholders as required by 
Section 75 of the District of Columbia Business Corpora- 
tion Act of 1954, D. C. Code Section 29-929 (1951 ed., 1959 
Supp.), which provides that ‘‘a sale, lease, exchange, 
mortgage, pledge or other disposition of all, or substantially 
all, the property and assets, with or without the good 
will, of a corporation, if not made in the usual and regular 
course of its business’? must be submitted to the share- 
holders and requires the affirmative vote of the holders 
of at least two-thirds of the outstanding shares entitled 
to vote. 


9. If the directors of the corporation are permitted to 
proceed with their plan of disposing piecemeal of sub- 
stantially all the assets of the corporation, the shareholders 
will be deprived of a right to which they are entitled by 
the Business Corporation Act. The purpose of Section 
29-929 is to assure shareholder approval before substan- 
tially all the physical assets of a corporation are liquidated, 
and no award of damages can restore the assets. If such 
dispositions are permitted without shareholder approval, 
shareholders will be irreparably damaged and no adequate 
remedy at law will be available. 


10. Plaintiff brings this action in his own right as a 
shareholder (a) invoking the visitorial power of this court 
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to compel a domestic corporation to give effect to the 
statutory right of shareholders to vote on a proposed 
disposition of substantially all the assets of a corporation, 
and (b) under Section 7(a) of the Business Corporation 
Act, D. C. Code § 29-905(a) (1951 ed., 1959 Supp.), to 
enjoin an invalid disposition of the properties of the 
defendant corporation. 


11. Alternatively, plaintiff brings this action as a share- 
holder’s derivative action in his own behalf and on behalf 
of all others similarly situated and in connection therewith 
asserts (in addition to the matter pleaded in Paragraphs 
1-9 above) the following: 


(a) Plaintiff is, and was at the time of all acts 
complained of, the legal and beneficial owner of more 
than forty percent of the common stock of the de- 
fendant corporation. 


(b) Plaintiff has made contemporaneous demand 
of the directors to submit the proposed plan of 
disposition to the shareholders, a copy of which is 
attached as Exhibit B. If such plan were submitted 
to the shareholders, it could not be approved without 
the affirmative vote of plaintiff, the holder of more 
than one-third of the stock outstanding. Plaintiff’s 
opposition to such plan of disposition is well known 
to the defendant directors and accordingly they are 
likely to proceed to carry out the plan without sub- 
mitting it to a vote of the shareholders. Thus, this 
action is brought without awaiting defendants’ answer 
to such demand. 


(c) This action is not a collusive one to confer on 
a court of the United States jurisdiction of any action 
of which it would not otherwise have jurisdiciton. 


WuHererore, Plaintiff demands: 


1. That the defendant directors and the defendant 
corporation be enjoined and restrained from taking any 
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of the following actions without the approval of the 
holders of the two-thirds of the outstanding stock of 
defendant corporation: 


(a) Selling, or otherwise disposing of, the stock or 
substantially all the assets of the Charlotte Baseball 
Club; 


(b) Selling, or otherwise disposing of, the stock 
or substantially all the assets of the Chattanooga 
Baseball Club; 


(c) Selling, abandoning, or otherwise disposing, of, 
defendant corporation’s exculsive franchise to repre- 
sent the City of Washington in Major League Base- 
ball; or 


(d) Selling, or otherwise disposing of, defendant 
corporation’s real property located in the District of 
Columbia, including particularly Griffith Stadium. 


2. That Plaintiff recover his costs. 


3. Such other and further relief as the Court may deem 
appropriate. 


/s/ Dante, M. Gripson 
Daniel M. Gribbon 
701 Union Trust Building 
Washington 5, D. C. 
Attorney for the Plaintiff 
JOEL Bartow 
Joun B. Jones, JR. 
701 Union Trust Building 
Washington 5, D. C. 


Of Counsel 
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VERIFICATION 


I, H. Gabriel Murphy, plaintiff, do swear that I verily 
believe all the facts stated in this complaint to be true. 


/s/ H. GasrieL MurpHy 
H. Gabriel Murphy 


District of Columbia, ss.: 


Subscribed and sworn to before me, a notary public, 
in and for the District of Columbia, this 15th day of 
October, 1959. 

/s/ Marcaret MacPHErson 
Notary Public 


My Commission Expires March 14, 1962 


(Seau] 


WASHINGTON AMBPRICAN LEAGUE BASE BALL CLUB, INC., EXHIBIT A 
BALANCE SHEET 
December 31, 1958 
ASSETS LIABILITIES 


1, Cash $ 217,123.10 12, Accounts Payable 20,542.23 
2, Accounts Receivable 4,316.08 13, Other Accrued Liabilities 16,223.83 
3. Claim for Refund of Federal Income Taxes 33,000.00 14, Season Sales and Other Deferred Income 19,656.50 
4, Inventories 4,540.89 15, Reserve For Workmen’s 


5. Prepaid and Deferred Items 6,785.00 Compensation Insurance 30,000.00 
6. Stock— 16, Capital Stock and Surplus— 


y " 0 a. Capital Stock, $10 par value— 
Senthil iota Authorized 20,000 shares 

Amusement Company 3,000.00 Outstanding Shares $ 189,240.00 
Superior Baseball Club 500.00 b. Earned Surplus per accom- 


7. Due From— panying statement 1,051,517.98 1,240,757.98 


Chattanooga Baseball Company 126,332.66 
Charlotte Baseball and 

Amusement Company 30,992.73 
Superior Bascball Club 2,867.34 


8. Fixed Assets— 


$1,327,180.54 


Reserves For 
Cost Depreciation 


a. Land 260,343.72 
b, Stadium and 

Equipment 1,458,647.30 992,696.38 
¢e. Other Bldgs. 

& Equipment 89,196.73 41,228.16 


1,808,187.75 1,033,924.85 774,263.21 


9, Equity In Major League 
Central Fund 23,539.87 


10. Deferred Pension Costs 97,918.66 
11, American League Franchise 1.00 


$1,327,180.54 


EXHIBIT B 


H. GABRIEL MURPHY & CO., INC. 
INSURANCE—BONDS 
1001 Connecticut Ave. 
Washington 6, D. C. 
District 7-9300 


Octaber 15, 1959 
By Hanp 


Board of Directors 

Washington American League Base Ball Club, Ine. 
Seventh Street & Florida Avenue, N. W. 
Washington, D. C. 


Dear Sirs: 


It is my belief that you are carrying out a plan to dis- 
pose of substantially all the assets and property of the 
above corporation, outside of the usual and regular course 
of business, and either have made contractual commit- 
ments, or are currently engaged in negotiations, which 
will accomplish the following: 


(a) Sale of all of the corporation’s interest in the 
Chattanooga Baseball Company and its properties, 


(b) Sale of all of the corporation’s interest in the 
Charlotte Baseball and Amusement Company and its 
properties, 


(c) Abandonment of the exclusive right to represent 
the City of Washington in Major League baseball, and 


(d) Sale of the real property owned by the corpora- 
tion in the District of Columbia, including particularly 
the premises known as Griffith Stadium, in order to 
finance and otherwise facilitate a move to Minneapolis, 
Minnesota. 


As the legal and beneficial owner of more than 40 per- 
cent of the outstanding stock of the corporation, I hereby 
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demand that you proceed as required by Section 75 of the 
District of Columbia Business Corporation Act of 1954, 
D. C. Code, Section 29-929 (1951 Ed., 1959 Supp.) includ- 
ing particularly the submission of the entire plan of 
disposition for the approval of the holders of at least two- 
thirds of the outstanding shares entitled to vote. 


In order that there may be no misunderstanding about 
this matter and in view of the fact that irrevocable com- 
mitments to dispose of the corporation’s assets may be 
made without submitting the matter to the shareholders, 
I have this day instituted an action in the United States 
District Court for the District of Columbia to enforce my 
rights in this matter. 


Very truly yours, 


/s/ H. GasrieL Murpuy 
H. Gabriel Murphy 
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[Filed November 5, 1959] 
Answer of All Defendants 
Frmst DrErense 


1. Defendants deny the allegations contained in para- 
graph 1 of the complaint. 


2. Defendants admit, as is alleged in paragraph 2 of the 
complaint, that plaintiff is registered on the books of the 
defendant corporation as the owner of more than 40% of 
the corporation’s capital stock, the only class of stock 
authorized or outstanding, but defendants are withont 
sufficient knowledge or information to form a belief re- 
garding the truth of the remaining allegations of said 
paragraph. 


3-5. Defendants admit the allegations contained in para- 


graphs 3, 4 and 5 of the complaint. 


6. Defendants deny the allegations contained in para- 
graph 6 of the complaint; however, they admit that after 
mature deliberation they have decided that it would be 
to the advantage of the defendant corporation and its 
stockholders to dispose of the Charlotte and Chattanooga 
properties because the operation of those properties has 
resulted in substantial losses for many years, such losses 
are inherent in the ownership and operation of minor 
league properties and cannot be eliminated, and young 
men can be prepared for major league baseball as well 
and much more economically through other means, such 
as working agreements with minor league clubs and option- 
ing players to minor league clubs, as by outright owner- 
ship of such minor league properties by the major league 
team. 


7. Defendants admit that the dollar figures set forth 
in paragraph 7 are correctly copied from the balance sheet 
attached to the complaint, but deny the conclusions drawn 
therefrom by plaintiff. 
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8. Defendants deny the allegations contained in para- 
graph 8 of the complaint for the reason that the provi- 
sions of the Code are not applicable to this case. 


9-11. Defendants are informed and believe and there- 
fore aver that they are not required either to admit or 
deny the allegations contained in paragraphs 9, 10 and 11 
of the complaint because they constitute mere conclusions 
of law. 

Srconp Derense 


The complaint fails to state a claim upon which relief 
ean be granted. 


/s/ JoHN E. PowE.u 
John E. Powell 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorney for Defendants 


JA 15 


[Filed August 4, 1960] 


Motion for Judgment on the Pleadings or for Summary 
Judgment 


Now come the defendants, by their attorney of record, 
and move the Court to enter in their favor either a judg- 
ment on the pleadings pursuant to the provisions of Rule 
12(¢) or a summary judgment pursuant to the provisions 
of Rule 56 of the Federal Rules of Civil Procedure for the 
reasons set forth in the Memorandum of Points and Au- 
thorities that is filed herewith. 


/s/ Joun EB. Powein 
John E. Powell 
Attorney for Defendants 
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[Filed December 21, 1960] 


(Opinion of the Court in the case of Murphy vs. Washington 
American League Base Ball Club, Inc. et al., Civil Action 
No. 2897-59, on October 24, 1960.) 


Tus Court: It is the opinion of this Court that you 
are trying to do in this suit what the District Court, the 
Court of Appeals, and the Supreme Court said you could 
not do in the previous suit number 2264-58. 


In any event, I find that there is no real issue of a 
material fact. I find that the transfer of the franchise 
of the Washington Base Ball Club would not constitute 
the sale, lease, exchange, mortgage, pledge, or other 
disposition of an asset within the meaning of D. C. Code 
29-929. 


I further find that the sale of the Charlotte and 
Chattanooga properties, and the surrender or whatever 
they might do with the Charlotte f ranchise, and the sale of 
Griffith Stadium, would not constitute a disposition of all 


or substantially all of the assets of the corporation, and 
that if they did, the sale would come under D. C. Code 
29-928, and not D. C. Code 29-929. 


I therefore will grant the defendants’ request for sum- 
mary judgment, and you will present the usual order. 
Mr. Powett: Thank you, Your Honor. 


(Thereupon the instant hearing was concluded.) 
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[Filed November 2, 1960] 
Order Granting Summary Judgment for Defendants 


Upon consideration of the motion for summary judg- 
ment filed herein by defendants and of the memoranda in 
support thereof and in opposition thereto and after hear- 
ing the arguments of counsel for all parties in open court, 
and it appearing to the court that there is no genuine 
issue as to any material fact and that the defendants are 
entitled to a judgment as a matter of law, it is by the 
Court this 2nd day of November, 1960, 


Orperep, that defendants’ motion for summary judg- 
ment be and the same hereby is granted and that summary 
judgment be and hereby is entered for defendants and 
each of them. 


By the Court: 


/s/ Georce L. Hart, Jr. 
Judge 


Approved as to form only: 


/s/ Dante, M. Grieson 
Daniel M. Gribbon 
Attorney for Plaintiff 
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[Filed November 22, 1960] 
Notice of Appeal 


Notice is hereby given this 22nd day of November, 1960, 
that H. Gabriel Murphy, Plaintiff hereby appeals to the 
United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
second day of November, 1960 in favor of Washington 
American League Base Ball Club, Inc., et al., Defendants 
against said Plaintiff. 


Danie, M. Gripson 
Attorney for Plaintiff 
701 Union Trust Building 
Washington 5, D. C. 
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of Appeals 
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H. GasrieL Murray, |Appellant, 
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WasHineton AMERICAN LEAGUE Base Bat Cup, INc., 
Catvin R. GrirrirH, THELMA GRIFFITH Haynes, 


ET AL., Appellees 
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Dante M. Greson 
701 Union Trust Building 
Washington 5, D. C. 
Attorney for Appellant 


Of Counsel: 


JOEL Barlow 
JOHN B. JonEs, JR. 
Covineton & Buriine 
701 Union Trust Building 
Washington 5, D. C. 
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QUESTIONS PRESENTED 


Whether an action by a shareholder to enjoin a 
‘corporation from disposing of substantially all its 
| assets without the approval of the holders of two-thirds 
‘of its outstanding stock in violation of D. C. Code 
i Section 29-929 is barred by a decision in a prior declar- 
atory judgment action between the same parties in 
i which it was held that D. C. Code Section 29-903 does 
inot require the corporation to maintain its place of 
‘principal business with the District of Columbia. 


Whether the District Court erred in holding, without 
‘trial and as a matter of law, that the surrender by 
a corporation of its exclusive right to represent Major 
| League Baseball in Washington and the sale of all its 
ireal property, representing 97 per cent of its non-cash 
assets, would constitute a disposition of less than sub- 
‘stantially all its assets, and would in any event con- 
i stitute a disposition in the usual and regular course of 
the corporation’s business that could be effected with- 
lout the approval of the holders of two-thirds of its 
outstanding stock. 


INDEX 
TABLE OF CONTENTS 
Jurisdictional Statement 


Statement of Case 
Statutes Involved 


I. This Action to Enjoin the Disposition of Substantially 
All the Assets of a Corporation Without Stockholder 
Approval Is Not Barred By the Prior Declaration of This 
Court That Appellee Corporation Is Not Required to 
Maintain Its Place of Principal Business Within the 
District of Columbia 


. The District Judge Erred in Holding That the Surrender 
By Appellee Corporation of the Exclusive Right to 
Represent Washington in Major League Baseball Would 
Not Constitute the Disposition of an Asset 


. The District Court Resolved Genuine Issues of Material 
Fact Against Appellant Without Affording Him An 
Opportunity to Present Proof 


a. It Cannot Be Said, As a Matter of Law, That the 
Plan of Disposition Does Not Involve Substantially 
All the Assets of Appellee Corporation 


b.It Cannot Be Said, As a Matter of Law, That the 
Plan of Disposition Alleged in the Complaint Is Within 
the Usual and Regular Course of Business of Appellee 
Corporation 


i, Section 29-928 has no application to this disposition 


ii. The decided cases hold that ‘‘usual or regular’’ course 
of business of a corporation is a question of fact .... 


Conclusion 


Index Continued 
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IN THE 


United States Court of Appeals 


For THE District or CotumsBia Circuit 


No. 16,119 


H. GasrieL Murpxy, Appellant, 
v. 


WASHINGTON AMERICAN LEAGUE Base Batu Cuvs, Inc., 
Catvin R. Grirrira, THELMA GrirFiTH Haynes, 
JOSEPH W. Haynes, Oswatp L. BLUEGE, AND EUGENE 
V. Youne, Appellees 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an action by a shareholder of a District of 
Columbia corporation to enjoin the directors of that 
corporation from carrying out a plan to dispose of 
substantially all of the corporation’s assets without 
the approval of the holders of two-thirds of the out- 
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standing stock in violation of D. C. Code Section 29-929 
(JA pp. 46). Jurisdiction is conferred on the District 
Court by D. C. Code Section 29-905(a). By order 
dated November 2, 1960, (JA p. 17), the District 
Court, on the grounds stated in an opinion rendered 
October 24, 1960, granted appellees’ motion for sum- 
mary judgment (JA pp. 15-16). Notice of appeal was 
filed on November 22, 1960 (JA p. 18), and the record 
was filed in this Court on December 27, 1960. This 
Court has jurisdiction under 28 U.S.C. Section 1291. 


STATEMENT OF CASE 


Appellant owns more than 40 per cent of the out- 
standing stock and is the largest single shareholder of 
appellee corporation, which was originally incorpo- 
rated in the District of Columbia in 1905 and thereafter 
reincorporated under the District of Columbia Busi- 


ness Corporation Act of 1954.* The principal business 
of appellee corporation at all times prior to the decision 
of the Court below has been the operation of a Major 
League Baseball team in Washington under the fran- 
chise of the American League of Professional Baseball 
Clubs. 


The complaint, filed October 15, 1959 (JA p. 2), 
alleges that the directors of appellee corporation are 
engaged in a plan to dispose of, without approval of 
the stockholders: (1) all of the corporation’s interest 
in the Chattanooga Baseball Company and Charlotte 
Baseball and Amusement Company, the only Minor 
League clubs owned by appellee corporation, (2) the 
exclusive right to represent Washington in Major 


* Appellee Calvin R. Griffith is the President of appellee cor- 
poration, and he and the other individual appellees are directors 
of the corporation. 
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League Baseball, and (3) Griffith Stadium. Appellant, 
in his own right and on behalf of the other shareholders, 
asks that the directors be restrained from proceeding 
without the approval of the holders of two-thirds of 
the outstanding shares entitled to vote as required by 
Section 29-929 of the D. C. Code. The complaint al- 
leges that the assets to be disposed of constitute sub- 
stantially all the assets of the corporation and that the 
contemplated disposition would not be in the usual and 
regular course of the corporation’s business. 


After answering, appellees moved for judgment on 
the pleadings, or for summary judgment, on two 
grounds. Their first contention was that the plan of 
disposition alleged in the complaint was in the usual 
and regular course of the business of appellee corpora- 
tion and thus could be carried out without shareholder 
approval in accordance with the provisions of Section 


29-928 of the D. C. Code, which authorizes the Board 
of Directors of a corporation to dispose of substantially 
all its assets when such disposition is ‘“‘made in the 
usual and regular course of the business of the cor- 
poration.’’ Appellees’ second contention was that 
appellant was barred by the doctrine of res judicata 
from challenging the proposed disposition because in 
a prior action between the same parties this Court 
had declared that Section 29-903 of the D. C. Code did 
not require appellee corporation to continue to main- 
tain its place of principal business within the District 
of Columbia, Murphy v. Washington American League 
Base Ball Club, Inc., 105 App. D.C. 378, 267 F. 2d 
655, cert. denied, 361 U.S. 837 (1959). 


The appellees’ motions for summary disposition were 
argued on October 24, 1960, and at the conclusion of 
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the argument the District Judge, from the bench, 
handed down the following opinion: 


“Tt is the opinion of this Court that you are 
trying to do in this suit what the District Court, 
the Court of Appeals, and the Supreme Court said 
ok: ae not do in the previous suit number 


“In any event, I find that there is no real issue 
of a material fact. I find that the transfer of the 
franchise of the Washington Base Ball Club would 
not constitute the sale, lease, exchange, mortgage, 
pledge, or other disposition of an asset within the 
meaning of D. C. Code 29-929. 


“‘T further find that the sale of the Charlotte and 
Chattanooga properties, and the surrender or what- 
ever they ‘might do with the Charlotte franchise, 
and the sale of Griffith Stadium, would not con- 
stitute a disposition of all or substantially all of 
the assets of the corporation, and that if they did, 
the sale would come under D. C. Code 29-928, and 
not D. C. Code 29-929. 


“IT therefore will grant the defendants’ request 
for summary judgment, and you will present the 
usual order.”’ 


STATUTES INVOLVED 


District of Columbia Business Corporation Act of 
1954, Sections 74, 75, 68 Stat. 211, as amended, D. C. 
Code, Section 29-928, 29-929 (1951 ed., Supp. VIII): 


“§ 29-928. Sale, lease, exchange, or mortgage of 
assets in usual and regular course of business. 


“The sale, lease, exchange, mortgage, pledge, 
or other disposition of all, or substantially all, the 
property and assets of a ‘corporation, when made 
in the usual and regular course of the business of 
the corporation, may be made upon such terms and 
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conditions and for such considerations, which may 
consist in whole or in part, of money or property, 
real or personal, including shares of any other 
corporation, whether or not such other corpora- 
tion be organized under the provisions of this 
chapter, as shall be authorized by its board of 
directors; and in such case no authorization or 
consent of the shareholders shall be required. 
* * * 


“§ 29-929. Sale, lease, exchange, or mortgage of 
assets other than in usual and regular course 
of business. 


‘‘A sale, lease, exchange, mortgage, pledge, or 
other disposition of all, or substantially all, the 
property and assets, with or without the good will, 
of a corporation, if not made in the usual and regu- 
lar course of its business, may be made upon such 
terms and conditions and for such consideration, 
which may consist, in whole or in part, of money 
or property, real or personal, including shares 
of any other corporation, whether or not such 
other corporation be organized under the provi- 
sions of this chapter, as may be authorized in the 
following manner: 


“(a) The board of directors shall adopt a reso- 
lution recommending such sale, lease, exchange, 
mortgage, pledge, or other disposition and direct- 
ing the submission thereof to a vote at a meeting 
of shareholders, which may be either an annual 
or a special meeting. 


““(b) Written or printed notice stating that the 
purpose, or one of the purposes, of such meeting is 
to consider the sale, lease, exchange, mortgage, 
pledge, or other disposition of all, or substantially 
all, the property and assets of the corporation shall 
be given to each shareholder of record entitled to 
vote within the time and in the manner provided 
by this chapter for the giving of notice of meetings 
of shareholders. 
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**(c) At such meetings the shareholders may 
authorize such sale, lease, exchange, mortgage, 
pledge, or other disposition and fix, or may author- 
ize the board of directors to fix, any or all of the 
terms and conditions thereof and the consideration 
to be received by the corporation therefor. Such 
authorization shall require the affirmative vote of 
the holders of at least two-thirds of the outstanding 
shares entitled to vote, unless there are two or more 
classes of stock issued and outstanding and entitled 
to vote, in which event such authorization shall 
require the affirmative vote of the holders of at 
least two-thirds of the outstanding shares of each 
such class of shares issued and outstanding and 
entitled to vote. 


**(d) After such authorization by a vote of 
shareholders, the board of directors nevertheless, 
in its discretion, may abandon such sale, lease, ex- 
change, mortgage, pledge, or other disposition of 
assets, subject to the rights of third parties under 


any contract relating thereto, without further ac- 
tion or approval by shareholders.’’ 


District of Columbia Business Corporation Act of 
1954, Section 3, 68 Stat. 180, D. C. Code, Section 29-903 
(1951 ed., Supp. VIII) : 


**§ 29-903. Purposes. 


“*Corporations for profit may be organized under 
this chapter for any lawful purpose or purposes, 
except for the purpose of banking or insurance or 
the acceptance and execution of trusts, the opera- 
tion of railroads, or building and loan associations: 
Provided, That nothing contained in this chapter 
shall be construed to relieve any public-utility cor- 
poration incorporated or reincorporated under the 
provisions of this chapter from complying with 
all applicable provisions of the laws of the District 
of Columbia relating to such corporations: Pro- 
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vided further, That no corporation may be organ- 
ized under this chapter unless the place where it 
conducts its principal business is located within 
the District of Columbia.” 


STATEMENT OF POINTS 


1. To the extent that the District Court considered 
this action to be barred by the prior action between 
the same parties it erred: 


(a) The prior action involved only the question 
whether appellee corporation was prohibited, as 
a matter of law, from maintaining the place of 
its principal business outside the District of Co- 
lumbia. This action asserts the right of a share- 
holder to be consulted when a corporation disposes 
of substantially all its assets outside its usual and 
regular course of business. 


(b) The facts which are the basis of this action 
were not in existence at the time of the prior 
action and the right which is asserted is totally dif- 
ferent from the statutory bar that was asserted in 
the prior action. 


(c) In any event, since the prior action was 
resolved by declaratory judgment, it precludes 
subsequent litigation only as to matters actually 
declared and not as to matters that might have 
been declared. 


2. The District Court erred in denying trial and 
granting appellees’ motion for summary judgment: 


(a) The surrender by appellee corporation of 
the exclusive franchise to represent Major League 
Baseball in Washington (whether or not in ex- 
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change for a franchise to represent some other 
city) would constitute the ‘‘exchange”’ or ‘‘other 
disposition’”’ of an asset within the meaning of 
Section 29-929; 


(b) The allegation in the complaint that the 
plan of disposition would constitute a disposition 
of substantially all of the assets of the appellee 
corporation raises a genuine issue of material fact 
which should not have been resolved against appel- 
lant without affording him an opportunity to pre- 
sent evidence; and 


(c) It is neither usual nor regular for the 
appellee corporation to dispose of its Washington 
franchise and all its stadia, and it was error for 
the District Court to so hold, particularly on mo- 
tion for summary judgment in face of allegations 


to the contrary and without benefit of any evidence 
which even suggested the usualness or regularity 
of such a disposition. 


SUMMARY OF ARGUMENT 


Section 29-929 of the D. C. Code provides that when 
a corporation undertakes to dispose of substantially 
all its assets other than in the usual and regular course 
of its business, such disposition requires the approval 
of the holders of two-thirds of the corporation’s out- 
standing shares. The plan of disposition which appel- 
lant seeks to enjoin contemplates sale of all of the 
appellee corporation’s physical properties, including 
Griffith Stadium and its Minor League stadia, and sur- 
render of the exclusive right to represent Washington 
in Major League Baseball which the corporation has 
enjoyed for 50 years. This surely would constitute 
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not only a disposition of substantially all of the cor- 
poration’s assets, but also a disposition that is both 
unusual and irregular in the course of this corpora- 
tion’s business. 


Nonetheless, the District Court has held that the 
stockholders need not be consulted as to the desirability 
of this disposition. It has held, without evidence or 
even affidavits, that the disposition would not include 
substantially all of the corporation’s assets and, in 
any event, would be both usual and regular. The 
District Court should be reversed; appellant should 
be given an opportunity to present evidence on both 
of these essentially factual issues. Both raise questions 
which cannot be resolved as a matter of law and with- 
out reference to the facts of this case. 


It was error for the Court to reject appellant’s 
allegation that the plan of disposition embraced sub- 
stantially all of the appellee corporation’s assets and 
to substitute his own unsupported conclusion that less 
than all of such assets were involved. Even the appel- 
lees did not dispute this allegation in their motion for 
summary judgment. In arriving at this conclusion 
the Court was misled by its erroneous decision that 
surrender of the exclusive right to represent Major 
League Baseball in Washington would not be a disposi- 
tion of an asset within the meaning of Section 29-929. 
That section is manifestly designed to protect share- 
holders against the relinquishment of corporate assets 
by any means, whether sale, mortgage, pledge, ex- 
change, donation, or abandonment, or any other method 
of disposition, and is not avoided by the fact that a 
similar asset is simultaneously acquired. 
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The authorities establish that the question of what 
is usual or regular in the course of a corporation’s 
business can only be properly decided by reference to 
the past history, current operations and other pertinent 
facts and circumstances involving the individual cor- 
poration and any proposed disposition. That a corpo- 
ration may lawfully dispose of its assets under a 
contemplated plan does not establish that such disposi- 
tion would be usual and regular in the course of the 
corporation’s business. Nor is the protection that 
the statute affords stockholders limited to dispositions 
which would disable the corporation from carrying on 
its business. Instead, the statute requires that any 
disposition of substantially all a corporation’s assets 
that is unusual or irregular be submitted to share- 
holders for their approval. The disposition which 
appellant seeks to enjoin is plainly of that character. 
To say that it is within the usual and regular course 
of business for a baseball team to sell all its ball parks 
and to surrender the right to represent the Nation’s 
Capital in Major League Baseball, a right it has held 
for 50 years, makes neither good sense nor good law. 


* * * 


The prior decision of this Court which declared that 
Section 29-903 of the District of Columbia Corporation 
Code does not require the appellee corporation to 
maintain its place of principal business within the 
District of Columbia is no bar to this action. This 
complaint is grounded upon facts and circumstances 
which were not in existence at the time of the previous 
action, and it asserts a legal right wholly different 
from that declared in the prior case. There it was 
urged that there was a statutory bar to the location 
by the appellee corporation of its principal place of 
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business outside Washington. Here the question is 
what procedures must be followed when a corporation 
undertakes to dispose of substantially all its assets— 
may the directors act without stockholder approval ? 
Surely appellant should not be held to have sacrificed 
all his rights as a stockholder by reason of having 
sought a declaratory judgment as to the statutory 
requirement with respect to the corporation’s place of 
principal business. A declaratory judgment precludes 
subsequent litigation only as to matters actually de- 
clared; since no declaration was, or could have been, 
made as to the issues in this suit, res judicata is no 
bar to this action. 


ARGUMENT 
I 


THIS ACTION TO ENJOIN THE DISPOSITION OF SUBSTAN- 
TIALLY ALL THE ASSETS OF A CORPORATION WITHOUT 
STOCKHOLDER APPROVAL IS NOT BARRED BY THE PRIOR 
DECLARATION OF THIS COURT THAT APPELLEE COR- 
PORATION IS NOT REQUIRED TO MAINTAIN ITS PLACE 
OF PRINCIPAL BUSINESS WITHIN THE DISTRICT OF 
CoLUMBIA. 


It is not clear that the Court below actually held 
that this action was barred by res judicata. However, 
in view of the primary significance which the District 
Judge attached to the prior action in his bench opinion, 
it appears appropriate to meet the contention at the 
outset. Since the matters in this action were not, 
and could not have been, litigated in the earlier action, 
the bar of res judicata does not apply.* 


*Rule 8(c) of the Federal Rules of Civil Procedure specifies 
res judicata as an affirmative defense which must be pleaded in the 
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If the Court below held that a shareholder, in seek- 
ing judicial determination of whether a corporation 
has the power to remove its place of principal business 
from the District of Columbia, thereby precludes him- 
self from asserting judicially his statutory right to vote 
on a subsequent plan of disposition of all corporate 
properties, an unwarranted penalty on the use of a 
declaratory judgment has been imposed. Under this 
approach, once judgment has been rendered in the 
declaratory judgment action, the directors will be free, 
insofar as that stockholder is concerned, to disregard 
every provision of corporate law governing the dis- 
position of corporate assets. Fortunately, however, 
the law is clear that no such trap exists. 


In the earlier action between these parties, appellant 
sought a declaratory judgment that the provisions of 
D. C. Code Section 29-903 impose a statutory prohibi- 
tion which bars a District of Columbia corporation 
from maintaining its place of principal business out- 
side of the District of Columbia. The judgment in 
that case was only a declaration that Section 29-903 
does not apply any geographical restriction on the 
activities of corporations reincorporating under the 
1954 Act. Murphy v. Washington American League 
Base Ball Club, Inc., supra. 


ee 
answer. Since res judicata is not included in Rule 12(b) asa 
matter which may also be raised by motion, see Stoddard v. Morrin, 
8 F.R.D. 375 (D.D.C. 1942), Rule 12(h) requires that the defense 
of res judicata be treated as waived on the present state of the 
pleadings. Accordingly, the defense of res judicata was not prop- 
erly before the District Judge. If the Rules mean anything, the 
appellees should not be permitted to urge, or the District Judge to 
rely upon, an independent defense that was not properly pleaded. 
However, as will be shown, even if it had been properly pleaded, 
res judicata would not bar this action. 
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The plan of disposition here challenged arose after 
the earlier action had been filed (and after all proceed- 
ings except the denial of certiorari had taken place). 
None of the facts relative to disposition of assets 
would have been relevant to the determination in the 
prior action, and it would have been premature in the 
extreme to have attempted to include a hypothetical 
violation of an entirely different section of the Business 
Corporation Act in the action for a declaration of 
rights under Section 29-903. 


In short, the cause of action which appellant here 
asserts is one which he did not have and could not have 
litigated in the prior case because the plan for dis- 
position of substantially all the corporation’s assets 
had not, to appellant’s knowledge, been conceived at 
that time. Section 29-929, upon which appellant here 
relies, has no application to the transfer of the fran- 
chise considered alone. That section comes into play 
only if a disposition of substantially all the assets 
is planned. In their Answer the appellees deny that 
they have any plan to sell Griffith Stadium (JA p. 13). 
Unless the plan of disposition includes Griffith Stadium, 
one of the corporation’s most valuable assets, there 
would be no basis for requiring stockholder approval 
under Section 29-929. Appellees are thus in a position 
of urging that appellant is barred by the earlier suit 
from asserting a cause of action that depends upon 
facts the existence of which they now deny. Yet they 
would charge appellant with full knowledge of such 
facts at the time of the earlier suit. 


There is, moreover, an additional and equally clear 
ground for holding that the prior action is no bar 
here even if appellant might have brought this action 
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at the time he brought the earlier one. It is well 
recognized that the doctrine of res judicata has a re- 
stricted application when applied to actions for declar- 
atory judgments. See Notes, 62 Harv. L. Rev. 787, 
843-844 (1949), 65 Harv. L. Rev. 820, 881-882 (1952). 
In a declaratory judgment, only matters actually de- 
cided between the parties are res judicata and courts 
do not hypothesize as to what other claims could have 
been added. A declaratory judgment determines a 
legal relationship between parties, often before the 
rights of either party have been actually infringed. 
The judgment is limited to a declaration of that rela- 
tionship. Plaintiffs cannot be expected to, and would 
not be permitted to, introduce all possible factual 
matters that might in the future affect that relation- 
ship. The Restatement of Judgments (1942) states 
the principle as follows (Section 77, Comment b, pp. 
343-344) : 


“b. Effect of declaratory judgment on subse- 
quent controversies. The effect of a declaratory 
judgment in subsequent controversies between the 
parties depends upon the scope of the declaration 
of rights made by the judgment. As to matters 
declared by the judgment, the parties are precluded 
from relitigating them; as to matters not declared 
by the judgment, although a declaration might 
have been made as to them, the parties are not so 
precluded. 


“Where a plaintiff seeks a declaratory judgment, 
he is not seeking to enforce a claim against the 
defendant. He is seeking rather a judicial declara- 
tion as to the existence and effect of a relation 
between him and the defendant. The effect of the 
judgment, therefore, unlike a judgment for the 
payment of money, is not to merge a cause of 
action in the judgment or to bar it. The effect of 
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a declaratory judgment is rather to make res 
judicata the matters declared by the judgment, 
thus precluding the parties to the litigation from 
relitigating these matters.”’ 


Since the declaratory judgment in the earlier case dealt 
only with the right of defendant corporation to conduct 
its principal business outside the District of Columbia, 
it is clear that no declaration was made on the pro- 
cedure required to be followed in a disposition of sub- 
stantially all the corporation’s assets, and the parties 
are not precluded from litigating that issue. 


It 


THE DISTRICT JUDGE ERRED IN HOLDING THAT THE SUR- 
RENDER BY APPELLEE CORPORATION OF THE EXCLUSIVE 
RIGHT TO REPRESENT WASHINGTON IN MAJOR LEAGUE 
BASEBALL WOULD NOT CONSTITUTE THE DISPOSITION 
OF AN ASSET, 


The complaint alleges that the directors of the ap- 
pellee corporation intend to abandon the exclusive 
right to represent Washington in Major League Base- 
ball which the corporation has owned for more than 
50 years. At the deposition of Calvin R. Griffith it 
was established that there had been negotiations look- 
ing toward the surrender by appellee corporation of 
its Washington franchise and the transfer of the club’s 
ball playing activities to some other city. This sequence 
of events has been occasionally referred to by both 
parties and by the Court below as a “‘transfer of the 
franchise.’’ It is probable that the use of this term 
has blurred analysis of the legal significance of the 
threatened transactions and may have been responsible 
for the Court’s error in concluding that such a ‘“‘trans- 
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fer’’ would not involve an exchange or disposition of 
an asset owned by the appellee corporation. 


At the time the complaint was filed the appellee 
corporation was the owner of the exclusive right to 
represent Washington in Major League Baseball. This 
was a discrete, valuable asset which the corporation 
held for the benefit of all its stockholders. This ex- 
clusive franchise to represent Washington in Major 
League Baseball is to be distinguished from mere 
membership in the American League. The corporation 
might or might not, subject to League approval and 
abandonment of its Washington rights, be able to 
secure the right to represent some other city, either on 
an exclusive or non-exclusive basis. Until such action, 
it did, however, enjoy and hold as its own, the right 
to represent Washington and this no one could take 
from it. It might sell, or exchange, or abandon this 


right, but it could not be dispossessed without its own 
consent. 


Within a matter of hours after the decision of the 
lower court the appellee corporation, according to news- 
paper reports, surrendered to the American League 
the exclusive right to represent Washington which it 
had owned at the time this suit was brought. That 
right, which was previously owned by the appellee 
corporation, appears to have been awarded by the 
American League to, and to have become an asset of, 
a new recently-organized corporation. The appellee 
corporation has, it appears, acquired from the Ameri- 
can League the exclusive right to represent the City 
of Minneapolis in Major League Baseball. Accord- 
ingly, it seems clear that the appellee corporation no 
longer has an asset which it owned when this complaint 
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was filed and has acquired in lieu thereof an asset 
which it did not own at the time the complaint was 
filed.* 


Whether the proper analysis of these transactions 
is that the appellee corporation has abandoned one 
asset and acquired another or whether it has effected 
an exchange of one asset for another is immaterial 
since both dispositions come within the broad scope 
of Section 29-929. Likewise, it makes no difference 
whether the exclusive right to represent Minneapolis 
is more valuable, or less valuable, than the right to 
represent Washington which the appellee corporation 
once owned. Whatever the relative values, a disposition 
of an asset is involved. This is not a mere physical 
move on the part of appellee corporation. It may well 
be that a manufacturing establishment could move its 
location from one town to another without disposition 


of any assets. The distinguishing circumstance here 
lies in the exclusive franchise to represent a particular 
city. Major League Baseball franchises are not fun- 
gible. The right to represent New York is not inter- 
changeable with the right to represent Kansas City. 
The franchises may be comparable in nature, or even 


* This development does not render this controversy moot. The 
action of the appellee corporation, as reported in the newspapers, 
may or may not be final and irrevocable. The complaint seeks an 
injunction against the disposition of other properties, particularly 
Griffith Stadium and the Chattanooga and Charlotte properties, 
Certainly appellee corporation should not be permitted to proceed 
with a disposition of the rest of its properties to the possible 
irreparable damage of the corporation if it is acting without re- 
quired approval of the shareholders merely because it has improp- 
erly consummated a portion of its plan. If on trial it appears 
that the Washington franchise is irretrievably gone, the complaint 
insofar as it relates to the franchise could be amended to a suit 


for damages. 
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similar in value, but they are separate and distinct 
assets. If a company enjoyed the exclusive right to 
operate a television station within the city of Wash- 
ington and surrendered that right in order to obtain 
a similar right in the City of Minneapolis, it would, 
we submit, have disposed of an asset. By the same 
analysis the appellee corporation has disposed of an 
asset when it surrenders its exclusive Washington base- 
ball franchise. 


If the appellee corporation had sold all its assets, 
a substantial part of the consideration received would 
surely have been attributable to the exclusive right 
to represent Washington in Major League Baseball. 
Clearly a sale of this asset would have taken place. 
If, on the other hand, the appellee corporation were 
to exchange the exclusive right to represent Washing- 
ton in Major League Baseball for the right to represent 
Boston, surely an exchange of an asset would have 
taken place. The relevant statute, Section 29-929, is 
not limited to sales and exchanges. It applies to prac- 
tically every type of transfer and concludes with the. 
very broad catch-all ‘“‘any other disposition.’? As indi- 
cated by appellees in the Court below, the courts have 
held that disposition means any relinquishment. Her- 
bert’s Estate v. Commissioner of Internal Revenue, 
139 F. 2d 756 (3rd Cir. 1943), cert. denied, 322 U.S. 
752 (1944); First Savings Bank v. Burnet, 60 App. 
D.C. 307, 53 F. 2d 919 (1931). Accordingly, the nature 
of the transaction and the kind and amount of con- 
sideration received are immaterial. What is relevant, 
so far as the statute is concerned, is that the appellee 
corporation was threatening to dispose, or has disposed, 
of an asset. The District Judge, we submit, erred in 
believing that there was involved no more than a 
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physical move of the appellee corporation’s operations. 
What was threatened, as alleged in the complaint, and 
what may have subsequently taken place, is the relin- 
quishment of one of the corporation’s most valuable 
assets—surely a disposition of an asset within the 
meaning of Section 29-929. 


In the court below appellees relied heavily upon 
the decision of Acting Supreme Court Justice Frank 
sitting in the Special and Trial Term of the Supreme 
Court for New York County in November v. National 
Exhibition Company, 10 Misc. 2d 537, 173 N.Y.S. 2d 490 
(1958). The judge in that case held that the New 
York Giants in moving to San Francisco were not 
selling or exchanging a corporate asset. The control- 
ling statute in that case was Section 14:3-5 of the 
General Corporation Law of the State of New Jersey 
which requires approval of the stockholders only in 
circumstances where the board of directors propose 
either to ‘“‘sell’’ or to ‘“‘exchange”’ substantially all of 
a corporation’s assets. The section does not extend 
to ‘‘any other disposition”’ of a corporate asset as the 
governing District of Columbia statute does. 


It is submitted that the judge’s reasoning in the 
November case is not persuasive. The defendant cor- 
poration surrendered the exclusive right to represent 
New York City in the National League (subject, of 
course, to the rights of the then Brooklyn Dodgers) 
and acquired the exclusive right to represent San 
Francisco. An exchange took place, we believe, to the 
same extent that there would have been an exchange 
if one office building had been traded for another. 
The formalities of transferring ownership would un- 
doubtedly be more complicated in the exchange of 
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real estate but, in substance, both transactions would 
amount to the exchange of one income-earning asset 
for another. 


Whether or not the November decision is correct, 
however, the decision need be accorded little or no 
weight here. The District of Columbia statute pro- 
tects shareholders against dispositions of all kinds— 
not merely sales and exchanges, but any kind of pledge, 
donation or abandonment of a corporate asset. It is 
this latter type of disposition that is alleged in the 
complaint here. Accordingly, the November decision, 
which is confined to sales and exchanges, does not 
support the decision of the court below. 


In any event the District Judge erred in concluding, 
as a matter of law and without any evidence of record, 
that abandonment of the franchise could not under 
any circumstances involve the disposition of an asset. 
It is open to appellant to establish in support of its 
complaint all of the facts and circumstances surround- 
ing the plan of the directors to surrender the exclusive 
right to represent Major League Baseball in Wash- 
ington. The exact manner in which the League mem- 
bers obtained the consent of appellee corporation to 
the awarding of the Washington franchise to a new cor- 
poration might establish an exchange beyond all doubt. 
If the appellee corporation received payment from 
other teams in the League, from the League itself, or 
from the new team in Washington, such payment 
would certainly be a relevant factor in determining 
whether there had been a disposition, sale, or exchange 
of one of the corporation’s most valuable assets. 
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THE DISTRICT COURT RESOLVED GENUINE ISSUES OF MATE- 
RIAL FACT AGAINST APPELLANT WITHOUT AFFORDING 
HIM AN OPPORTUNITY TO PRESENT PROOF. 


Notwithstanding his statement that ‘‘there is no real 
issue of a material fact’’ the decision of the District 
Judge rests upon two findings on essentially factual 
questions which he resolved against the appellant. The 
Court found, contrary to the allegations in the com- 
plaint, that the plan of disposition which appellant 
seeks to enjoin does not involve substantially all of 
the assets of the appellee corporation and is within 
the usual and regular course of that corporation’s 
business. 


The action of the court below in resolving these 
factual questions without evidence and without affi- 


davits is contrary to the general principles which this 
Court has laid down to govern motions for summary 
judgment. For example, in Dewey v. Clark, 86 App. 
D.C. 137, 148, 180 F. 2d 766, 772 (1950), this Court said: 


“Our study of the question makes the follow- 
ing points clear: (1) Factual issues are not to 
be tried or resolved by summary judgment pro- 
cedure; only the existence of a genuine and mate- 
rial factual issue is to be determined. Once it is 
determined that there is such an issue summary 
judgment may not be granted; (2) In making this 
determination doubts (of course the doubts are not 
fanciful) are to be resolved against the granting 
of summary judgment; (3) There may be no genu- 
ine issue even though there is a formal issue. 
Neither a purely formal denial nor, in every case, 
general allegations, defeat summary judgment. 
this point the cases decided by this court must 
rest on their own facts rather than upon a rigid 
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rule that an assertion and a denial always preclude 
the granting of summary judgment. Those cases 
stand for the proposition that formalism is not a 
substitute for the necessity of a real or genuine 
issue. Whether the situation falls into the cate- 
gory of formalism or genuineness cannot be de- 
cided in the abstract; (4) If conflict appears as 
to a material fact the summary procedure does 
not apply unless the evidence on one or the other 
hand is too incredible to be accepted by reasonable 
minds or is without legal probative force even if 
true; (5) To support summary judgment the situ- 
ation must justify a directed verdict insofar as the 
facts are concerned.” 


It is respectfully submitted that in granting summary 
judgment in this case the District Judge necessarily 
resolved factual questions without the benefit of proof. 
The only materials which he could properly have con- 
sidered were the pleadings. Appellees could have 
introduced affidavits if they believed that any of the 
factual allegations of the complaint were unsupport- 
able. This they did not do. Exhibits attached to their 
supplementary memorandum of law purported to show 
certain general facts about the operations of Major 
League Baseball in recent years. But this Court has 
made it quite clear that such unsworn hearsay is no 
substitute for affidavits based on personal knowledge, 
and should not be considered by the District Judge 
on motion for summary judgment.* See Goldman v. 


* Appellant had taken the depositions of two appellees, Calvin 
R. Griffith and Eugene V. Young, and the President of the Amer- 
ican League, Joseph E. Cronin. These depositions were designed 
to secure information as to the imminence of the various aspects 
of the plan of disposition and did not bear on the questions pre- 
sented by the motion for summary judgment. In argument before 
the Court, neither party relied on the depositions and the order 
does not refer to them. 
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Summerfield, 94 App. D.C. 209, 214 F. 2d 858 (1954) ; 
Sardo v. McGrath, 90 App. D.C. 195, 196 F. 2d 20 
(1952). Accordingly, the factual allegations of the 
complaint must be presumed true unless they are in- 
herently incredible, which they clearly were not. They 
raised legitimate issues of fact, decision on which should 
have been postponed until after trial. Sartor v. 
Arkansas Natural Gas Corp., 321 U.S. 620 (1944). 


(a) It Cannot Be Said, As a Matter of Law, That 
the Plan of Disposition Does Not Involve Substantially 
All the Assets of Appellee Corporation. In their 
memorandum supporting the motion for summary 
judgment, appellees rested on the proposition that the 
transactions were covered by Section 29-928. Since this 
section is applicable only to a disposition of all or 
substantially all of the assets, appellees appear to 
have accepted for purposes of their motion the allega- 
tion that substantially all the assets of the corporation 
were involved in the proposed disposition. Even if 
no formal admission had been made, the motion for 
summary judgment in the absence of a contrary aff- 
davit would necessarily admit the factual allegations 
of the complaint. In these circumstances, it was clearly 
erroneous for the District Court to hold, contrary to 
the position taken by both parties on motion, that the 
challenged disposition does not involve substantially 
all the assets of appellee corporation. 


In support of his complaint, appellant submitted an 
admittedly accurate copy of the balance sheet of ap- 
pellee corporation. He alleged that the program of 
disposition included: 


““(a) Sale of all of defendant corporation’s 
interest in the Chattanooga Baseball Company and 
its properties. 
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““(b) Sale of all of defendant corporation’s 
interest in the Charlotte Baseball and Amusement 
Company and its properties. 


“*(e) Abandonment of the exclusive right to 
represent Washington in Major League Baseball. 


““(d) Sale of the real property owned by defend- 
ant corporation in the District of Columbia, in- 
cluding particularly the premises known as Griffith 
Stadium, in order to finance and otherwise facili- 
tate a move to Minneapolis, Minnesota.”’ 


It was then pointed out that these dispositions would 
account for approximately $940,000 out of approxi- 
mately $968,000 of the tangible non-cash assets of the 
corporation. At a trial of fact on this issue it would 
be open to appellant to show that these book values 
actually understate the value of the assets to be dis- 
posed of and appellee would be entitled to try to prove 


that there are other assets, not shown on the balance 
sheet, which might have the effect of diminishing the 
apparent percentage of assets to be disposed of. How- 
ever, these are questions of fact which may not be 
resolved on summary judgment, and certainly not 
adversely to the pleadings of appellant.* This was 
appellee’s motion for summary judgment and appel- 
lant was not required to submit evidence supporting its 
allegations, at least in the absence of sworn challenge 
by appellees. 


*It may be that in holding that less than substantially all of 
the assets of the appellee corporation would be disposed of, the 
District Court was misled by its error in finding that as a matter 
of law the abandonment of the exclusive right to represent Wash- 
ington in Major League Baseball would not constitute the disposi- 
tion of an asset, see Part II, supra. 


Thus, the summary judgment cannot be rested on 
a finding of law by the District Court that less than 
substantially all the assets were involved. 


(b) It Cannot Be Said, As a Matter of Law, That 
the Plan of Disposition Alleged in the Complaint Is 
Within the Usual and Regular Course of Business of 
Appellee Corporation. The surrender of its Wash- 
ington franchise and the sale of substantially all its 
physical assets would not, as a matter of law, be within 
the usual and regular course of business of appellee 
corporation. What is “‘usual”’ or ‘‘regular”’ is clearly 
a determination of fact to be made in light of the 
history and operations of appellee corporation and 
similar business enterprises. If the words ‘usual and 
regular course of business’’ are to be given their ordi- 
nary meaning, appellees would seem to face an im- 
pressive factual hurdle in view of the scope of the 
proposed disposition and its unique occurrence in the 
55-year history of the corporation. 


A brief analysis of the business of the corporation 
will serve to place this crucial factual question in 
context. The corporation was organized in 1905 with 
the sole stated purpose ‘‘to conduct athletic exhibitions 
for hire or otherwise,’ and reincorporated in 1956 
with the same sole stated purpose. In furtherance of 
this objective the corporation has been at all times a 
member of the American League of Professional Base- 
ball Clubs, a partnership, and has enjoyed, at least 
until the time of the District Court decision, the ex- 
clusive right to represent Major League Baseball in 
the City of Washington. 


Ball parks in Washington, Chattanooga, Tennessee, 
and Charlotte, North Carolina, represent virtually all 
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of its physical assets. Ownership of these facilities 
has been the key to the successful operation of the 
corporation through the years. There has been no need 
to pay rent and, more important, most, if not all, of 
the profits in recent years have been attributable to 
the privileges of ownership such as the rental of Griffith 
Stadium to the Washington professional football club 
and the operation of concessions at its own stadium. 
There have been no dispositions in this category of 
assets at any time in the history of the corporation, 
so far as is shown by the record or known to appellant. 


(i) Section 29-928 Has NO APPLICATION TO THIS DISPOSITION. 


Appellees assert—and the District Court has found— 
that since the disposition of substantially all the assets 
will occur in the usual and regular course of business, 
Section 29-928 permits them to proceed without share- 
holder vote. The development and derivation of Sec- 
tion 29-928 and similar provisions in corporation codes 
of other jurisdictions make clear that this section has 
a specialized application to corporations that may be 
expected, in the normal course of business, to dispose 
of all their assets with some frequency. In particular, 
the section is designed to facilitate the operation of 
real estate corporations whose everyday business is 
buying and selling and who, on many occasions, find it 
necessary or appropriate to dispose of all their assets. 


The origin of this section is unusually clear and 
shows beyond doubt that there was no intent to author- 
ize a sale of the operating assets by mere director 
action in the circumstances here present. The section 
derives from Section 72 of the Model Corporation Act 
prepared by the American Bar Association. See Sen. 
Rep. No. 372, 80th Cong., 1st Sess., pp. 28, 51 (1947). 
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The drafters took special pains to make clear the 
limited intent of Section 72, which is identical to the 
present Section 29-928, by inserting this explanatory 
comment which is quoted in full: 


“Tn the case of certain corporations, such as those 
dealing in securities or real estate, the sale of all 
or substantially all the corporate assets may occur 
more or less regularly and should not require the 
consent of the shareholders.’’ (Emphasis added.) 
American Law Institute, Model Business Corpo- 
ration Act (Rev. 1953), ‘‘Handbook A’’, p. 69. 


Thus it is apparent that the section was designed to deal 
solely with the perplexing problems of certain special 
corporations subject to general corporation law where 
shareholders are on notice from the outset that the 
normal trading operations of the corporation may in- 
volve sale from time to time of the principal assets 
of the corporation. This was the situation in two of 
the cases relied on by appellees in their memorandum 
below (Eisen v. Post, 3 N.Y. 2d 518, 146 N.E. 2d 779 
(1957) ; In re Rochner, 6 App. Div. 2d 580, 180 N.Y.S. 
2d 586 (1958), aff’d sub nom, Roehner v. Gracie Manor, 
Inc., 6 N.Y. 2d 280, 160 N.E. 2d 519 (1959)). Neither 
Section 29-928 nor these cases should be extended to a 
normal business corporation selling all its tangible 
assets in an extraordinary transaction. It can hardly 
be seriously contended that the simultaneous sale of 
all farm clubs and Griffith Stadium and surrender of 
the Washington franchise is a situation which would 
occur more than once in the life of appellee corpora- 
tion or other similar corporations. 
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(ii) THE DECIDED CASES HOLD THAT ‘‘USUAL OR REGULAR” COURSE OF 
BUSINESS OF A CORPORATION IS A QUESTION OF FACT. 


The cases from other jurisdictions relied upon by 
the appellees below specifically recognize that what is 
within the regular course of business of a corporation 
is peculiarly a question of fact to be decided on the 
basis of the individual corporation’s history, circum- 
stances, and ordinary course of activities. For ex- 
ample, Petition of Avard states: 


‘The time-honored test to determine the need for 
stockholder consent ‘is not the amount involved, 
but the nature of the transaction, whether the sale 
is in the regular course of the business of the 
corporation and in furtherance of the express 
objects of its existence, or something outside of 
the normal and regular course of the business.’ 
Matter of Timmis, 200 N.Y. 177, 181, 93 N.E. 522; 
Matter of Miglietta, 287 N.Y. 246, 39 N.E. 2d 
224, 228. * * * ‘What in the instance of one 
corporation may be a sale or lease of all its assets 
requiring consent of stockholders, may, in the 
case of another corporation, depending upon its 
purposes, methods of operation and past history, 
and the industry practices and pattern, represent 
usual, normal and ordinary activity which does not 
require consent.’ Schreiber v. Butte Copper & 
Zinc Co., D.C., 98 F. Supp. 106, 111. Respondent 
has shown that it has long been the custom in the 
knit goods industry in general and its own opera- 
tions in particular to discontinue unprofitable pro- 
duction and to sell equipment and machinery no 
longer needed in the ordinary course of its business. 
Subsequent to 1920, respondent found it expedient 
to reduce the production of men’s and, particularly, 
women’s heavy-weight underwear, the volume of 
which had previously been much greater than the 
aggregate of all of its other production. This 
procedure constituted a normal operation of its 


29 


business and was effected without specific stock- 
holder approval. Respondent’s present decision to 
concentrate upon the profitable production of light- 
weight underwear, T-shirts and outerwear would 
seem to be in accord with accepted business prac- 
tice.’’ Petition of Avard, 5 Misc. 2d 817, 144N.Y.S. 
2d 204, 209-10 (Sup. Ct. 1955), appeal dismissed 
on stipulation, 2 App. Div. 2d 647, 156 N.Y.S. 
2d 970 (1956). 


Similarly, in Rudel v. Eberhard Faber Pencil Com- 
pany, 2 Mise. 2d 957, 146 N.Y.S. 2d 498 (Sup. Ct. 
1955), extensive affidavits were introduced to show that 
the proposed disposition was in the regular course of 
business of the corporation there involved.* 


Appellees’ supplementary memorandum before the 
Court below attempted belatedly to meet this factual 
problem by including a tabulation purporting to show 


the declining numbers of farm clubs owned by Major 
League clubs. As noted above, it is clear that in this 
jurisdiction no weight is to be given such informal 
attempts at proof in a summary judgment proceeding. 
However, even if they were available for considera- 
tion, such tables do not show the extent of investment; 
the manner of disposition; whether the Major League 
clubs involved were partnerships or corporations; if 
corporations, whether the dispositions were submitted 
to a vote of the shareholders; whether the dispositions 
occurred at a time when substantially all the other 
assets of the corporation were also being disposed of; 


* While appellant agrees with the holdings in Avard and Rudel 
that the principal question is one of fact, appellant contends that 
in applying the law to the facts found in Avard and Rudel, the 
courts did not afford the shareholders the full degree of protection 
against director action to which they would have been entitled 
under Section 29-929 in a District of Columbia corporation. 
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ete. These are questions which must of necessity be 
answered on consideration of the facts before any pro- 
bative value attaches to the mere conclusion of declin- 
ing farm clubs. 


Moreover, no attempt was made to show that sales 
of stadia and real estate are within the usual and regu- 
lar course of business of Major League Baseball clubs.* 
It is the concurrent disposition of all assets that the 
shareholders are protected against, and the fact that 
some parts standing alone might be independently 
justifiable does not avoid the requirement of share- 
holder vote. 


It should be observed that the statute in the New 
York cases, which appellees principally relied on below, 
differs significantly from Section 29-929 of the District 
of Columbia Code. The New York statute authorizes 


the directors to dispose of all assets so long as the dis- 
position is in the ‘‘regular course of business.’”? The 
District of Columbia Code adds the additional require- 
ment that the contemplated disposition must be 
‘usual’. While the precise difference between these 
two tests may be difficult to measure, it is clear that 


*In view of the following excerpt from the testimony of the 
Commissioner of Baseball, it may be that such omission was not 
inadvertent : 


“Mr. Frick, I do not consider the sale of the stadium, as 
such, as a part of the operation of baseball, any more than a 
man sells the Empire State Building and he makes a capital 
gain off it. The sale of a stadium is not a part of the opera- 
tional process of baseball in which the public is concerned, 
and I have no question that the sale of a stadium would not 
be subject to whatever laws covered it.’’ Hearings Before 
the Antitrust Subcommittee (Subcommittee No. 5) of the 
Committee on the Judiciary, House of Representatives, 85th 
Cong., 1st Sess., ser. 8, pt. 1 at 94 (1957). 
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in adding the requirement of usualness the District 
of Columbia Code affords greater protection to the 
owners of a business than does the New York statute, 
and vests in the directors a lessened measure of dis- 
cretion in disposing of corporate assets.* 


To discuss whether the disposition is within the 
powers of the corporation does not aid in determining 
whether the action can be taken by the directors alone. 
It would frustrate the entire purpose of Sections 29-928 
and 29-929 to hold that whatever a corporation may do 
under its articles of incorporation or within the gov- 
erning statutory provisions is usual and regular and 
can, therefore, be done by the Board of Directors with- 
out consulting the owners of the corporation. Such 
an interpretation would deprive the shareholders, the 
real owners of the property, of their sole statutory 
protection against unusual and irregular dispositions 


being made without their knowledge and consent. 


We do not suggest that the appellee corporation was 
without power to dispose of its Minor League proper- 
ties which it has held these many years, or of Griffith 
Stadium which has been its home field and the medium 
through which its revenues have been derived for many 
years. Nor do we in any sense suggest that the courts 
should participate in or review that decision. We do 
say, however, that stockholders are entitled by statute 
to regard such a plan of disposition as a fundamental 
change in the business of the corporation. Surely when 
a baseball team commences to dispose of its stadium, 


* The dictionary definition of usual is: such as occurs in ordinary 
practice, or in the ordinary course of events. Antonyms are: 
uncommon, extraordinary, different, odd and abnormal. Webster’s 
Collegiate Dictionary (5th ed.) p.:1102. 
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playing field, the right to represent the Nation’s Capi- 
tal, and Minor League properties, it is embarking on a 
course of action that is both unusual and irregular— 
irregular not in the sense that it is illegal, but in the 
sense that it is out of the ordinary and the very kind 
of a significant change in corporate conduct that the 
Code says is to be approved by the owners of the 
property. Indeed, the dearth of cases interpreting 
this provision in corporation codes is probably ac- 
counted for by the fact that most boards of directors, 
being fiduciaries for the owners of the property, would 
not embark upon such a drastic change in corporate 
conduct without securing stockholder approval.* 


Appellees below went so far as to suggest that the 
only action that would require stockholder approval 
would be an action that would completely disable the 
team from playing baseball. But the statutory test is 


what is ‘‘usual and regular’’ and does not require that 
only acts of corporate suicide be submitted for ap- 
proval of the owners. Upon completion of the con- 
templated plan of disposition the appellee corporation 
will be stripped of all its real property, of the substan- 
tial support it has derived in the course of its regular 
business from the ownership of Minor League clubs and 


“It is interesting to note that in both the Avard and Rudel cases, 
supra, the directors did bring the matter before the shareholders 
but did not put the matter to a formal vote because they did not 
wish to subject themselves to dissenters’ suits for appraisal. The 
only issue in the cases was whether dissenters should have appraisal 
rights. The D. C. Code does not provide for appraisal for dis- 
senters from a Section 29-929 proceeding. 
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will no longer have the right to represent Baseball in 
Washington. The directors may well be left with a 
substantial amount of cash that could be utilized for 
higher officer salaries, expense accounts, or perhaps ex- 
traordinary dividends. Certainly, at least as far as 
the present record shows, it is neither usual nor regular 
for a baseball team to strip itself of its physical assets, 
including its home park which it has owned free of 
debt for years simply to accumulate cash to be disbursed 
at the directors’ discretion. Admittedly, such a course 
of action is within the broad powers of the appellee 
corporation. Perhaps evidence would show it to be a 
wise thing for the corporation to do, but evidence would 
also certainly show it to be a course of action that is 
both unusual and irregular in the affairs of the Wash- 
ington Senators. The District Court was in error in 
reaching the opposite conclusion, and certainly its con- 
clusion cannot be sustained as a matter of law. 


CONCLUSION 

This action is not barred by the decision in the earlier 
declaratory judgment action involving the same parties 
because it is based on different factual circumstances 
and asserts a wholly different legal right. The District 
Judge erred in concluding that the surrender of a valu- 
able exclusive right is not the disposition of an asset 
and in deciding on summary judgment, without proof 
or affidavits, that less than substantially all the assets 
of appellee corporation were being disposed of, and 
that the disposition would be in the usual and regular 
course of its business. 
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The Judgment of the District Court should be re- 
versed. 


Respectfully submitted, 


(Signed) Danze, M. Grippon 
DanrEL M. GrrBBon 
701 Union Trust Building 
Washington 5, D. C. 
Attorney for Appellant 
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SUMMARY OF ARGUMENT 


This is the second suit instituted by appellant against 
the appellee corporation and its board of directors for the 
same purpose. In his first suit appellant unsuccessfully 
sought to restrain the directors from transferring the 
corporation’s baseball playing activities to Minnesota. 
Despite extensive camouflage, the instant suit has the 
same goal. In this second suit he asserts other grounds 
in support of his claims but in each suit the cause of 
action is the same and, inasmuch as the grounds now 
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alleged were available in the first suit, he cannot assert 
them now. 


Considering appellant’s claims upon their merits and 
without regard to the effect of the previous adjudication, 
they amount to an effort on his part to constitute himself 
a one-man super board of directors. The duly elected 
directors of the corporation, appellees herein, have deter- 
mined, in the exercise of their judgment and in good 
faith, that the interests of the corporation will best be 
served by moving the situs of the corporation’s home 
games from the District of Columbia to Minnesota and 
this move has been accomplished. Because they are the 
legally constituted managers of the business and affairs 
of the corporation they had the right to do these things. 
As the result of the transfer to Minnesota, the directors 
in due course may determine to sell or lease Griffith 
Stadium. This also they have the right to do. 


The corporation owns stadia in Chattanooga, Tennes- 
see, and Charlotte, North Carolina, where its two minor 
league teams have played their home games. The board 
has power to sell these stadia also when they consider it 
advisable to do so. 


Appellant has sought to becloud the issue by alleging 
in his complaint that the sales of Griffith Stadium and 
of the two minor league stadia were conceived by the 
board for the purpose of financing the transfer of the 
Club to Minnesota. Appellant took the depositions of 
appellee corporation’s president and treasurer and there- 
by disproved his own allegations. In any event, the 
directors have power to dispose of the real estate in 
question when and as they deem proper and appellant 
cannot prevent their exercising that power by unfounded 
charges that the directors are planning to dispose of all 
of the corporation’s assets. 
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STATUTES INVOLVED 


Code of Law for the District of Columbia (1951 Ed.) 
§ 29-904. General Powers. 


Each corporation shall have power: 
* * * * 

(d) To purchase, take, receive, lease, take by gift, de- 
vise, or bequest, or otherwise acquire, and to own, hold, 
improve, use, and otherwise deal in and with real or 
ea property, or any interest therein, wherever situ- 
ated. 


(e) To sell, convey, mortgage, pledge, lease, exchange, 
transfer, and otherwise dispose of all or any part of its 
property and assets. 


(j) To conduct its business, carry on its operations, 
and have offices and exercise the powers granted by this 
chapter within and without the District of Columbia and 
to exercise in any State, Territory, district, colony, or 
possession of the United States, or in any foreign coun- 


try the powers granted by this chapter, subject to the 
laws of such State, Territory, District, Colony, or posses- 
sion of the United States, or such foreign country. 


(0) To have and exercise all powers necessary or con- 
venient to effect any or all of the purposes for which the 
corporation is formed. 

e * * ° 


§ 29-909. Bylaws. 


The power to make, alter, amend, or repeal the by- 
laws of the corporation shall be vested in the board of 
directors unless reserved to the shareholders by the arti- 
cles of incorporation. The bylaws may contain any pro- 
visions for the regulation and management of the affairs 
of the corporation not inconsistent with law or the arti- 
cles of incorporation. 


§ 29-910. Meetings of shareholders. 


(a) Meetings of shareholders may be held at such place 
within or without the District of Columbia as may be 
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provided in the bylaws. In the absence of any such pro- 
vision, all meetings shall be held at the registered office 
of the corporation. 


§ 29-916. Board of directors. 


The business and affairs of a corporation shall be 
managed by a board of directors. Directors need not be 
shareholders in the corporation unless the articles of in- 
corporation or bylaws so provide. The articles of  in- 
corporation or bylaws may prescribe other qualifications 
for directors. 


§ 29-916f. Place of directors’ meetings. 


Meetings of the board of directors, regular or special, 
may be held at such place within or without the District 
of Columbia as may be provided in the bylaws or by reso- 
lution adopted by a majority of the board of directors. 


§ 29-928. Sale, lease, exchange, or mortgage of assets 
in usual and regular course of business. 


The sale, lease, exchange, mortgage, pledge, or other 
disposition of all, or substantially all, the property and 
assets of a corporation, when made in the usual and 
regular course of the business of the corporation, may be 
made upon such terms and conditions and for such con- 
siderations, which may consist in whole or in part, of 
money or property, real or personal, including shares of 
any other corporation, whether or not such other corpora- 
tion be organized under the provisions of this chapter, 
as shall be authorized by its board of directors; and in 
such case no authorization or consent of the shareholders 
shall be required. 


§ 29-929. Sale, lease, exchange, or mortgage of assets 
other than in usual and regular course of business. 


A sale, lease, exchange, mortgage, pledge, or other dis- 
position of all, or substantially all, the property and 
assets, with or without the good will, of a corporation, if 
not made in the usual and regular course of its business, 
may be made upon such terms and conditions and for 
such consideration, which may consist, in whole or in part, 
of money or property, real or personal, including shares 
of any other corporation, whether or not such other cor- 
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poration be organized under the provisions of this chap- 
ter, as may be authorized in the following manner: 


(a) The board of directors shall adopt a resolution 
recommending such sale, lease, exchange, mortgage, 
pledge, or other disposition and directing the submission 
thereof to a vote at a meeting of shareholders, which may 
be either an annual or a special meeting. 

* * * a 


ARGUMENT 


I. 
Appellant’s Claim Is Res Judicata 


In a previous suit against the appellee corporation and 
its directors and officers appellant sought to restrain a 
transfer of the American League franchise of the ap- 
pellee corporation from the District of Columbia. Ap- 
pellant was unsuccessful in that suit and the judgment 
entered in it is res judicata of appellant’s present claims. 


The earlier suit was commenced in the United States 
District Court for the District of Columbia by a com- 
plaint filed on September 4, 1958, Civil Action No. 2269- 
58. The plaintiff in that suit was H. Gabriel Murphy and 
the defendants were Washington American League Base 
Ball Club, Inc., and all of its then directors, viz., Calvin 
R. Griffith, Thelma Griffith Haynes, Joseph W. Haynes 
and Eugene V. Young. The instant suit is against the 
same corporation and the same directors except appellee 
Oswald L. Bluege who became a director of the corpora- 
tion after the filing of the first suit. In the first proceed- 
ing defendants filed a motion for summary judgment. 
That motion was argued before Chief Judge David A. 
Pine on October 28, 1958. Chief Judge Pine filed a 3000- 
word memorandum opinion on November 5, 1958 in which 
he concluded that defendants’ motion for summary judg- 
ment should be granted; this opinion is reported in 167 
F.Supp. 215. Pursuant thereto, an order granting defend- 
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ants’ motion for summary judgment was signed by Chief 
Judge Pine on November 10, 1958. Appellant appealed 
from that order to this court which affirmed by its 
opinion No. 14863 dated May 26, 1959, 105 U.S.App.D.C. 
378, 267 F.2d 655. Appellant then applied to the Su- 
preme Court of the United States for a writ of certiorari 
which that court denied on October 12, 1959, 361 U.S. 837, 
80 S.Ct. 89, 4 L.Ed.2d 77. The instant suit was filed in 
the court below on October 15, 1959 [J.A. 4]. 


In St. Lo. Const. Co. v. Koenigsberger, 84 U.S.App.D.C. 
319, 321, 174 F.2d 25, this Court said that 


It is established that for purposes of res judicata 
the pleadings are examined to ascertain the issues 
involved and determined. 

Appellant’s complaint in the first action was entitled 
“Complaint for Declaratory Judgment and Injunction”; 
the complaint in the present action is labeled “Complaint 
for Injunction”. The pertinent prayers of the two com- 


plaints are set forth below: 


Civil Action No. 2264-58 


(1) That the Court declare 
and adjudge that Section 
29-903 of the District of 
Columbia Code (1951 Ed., 
1958 Supp.) prohibits De- 
fendant corporation from 
transferring its American 
League franchise to Min- 
neapolis, Minnesota, or any 
other city outside the Dis- 
trict of Columbia; 


(2) That the individual De- 
fendants and Defendant cor- 
poration, and their officers, 
agents, servants, employees, 
and attorneys be restrained 
and enjoined from negoti- 
ating for transfer, and from 
transferring, the American 
League franchise of defend- 
ant corporation from the 
District of Columbia. 


Civil Action No. 2897-59 


1. That the defendant di- 
rectors and the defendant 
corporation be enjoined and 
restrained from taking any 
of the following actions 
without the approval of the 
holders of the two-thirds of 
the outstanding stock of de- 
fendant corporation: 
(a) Selling, or otherwise 
disposing of, the stock or 
substantially all the assets 
of the Charlotte Baseball 
Club; 


(b) Selling, or otherwise 
disposing of, the stock or 
substantially all the assets 
of the Chattanooga Base- 
ball Club; 

(ce) Selling, abandoning, or 
otherwise disposing of, de- 
fendant corporation’s ex- 
clusive franchise to repre- 
sent the City of Wash- 
ington in Major League 
Baseball; or 

(d) Selling, or otherwise 
disposing of, defendant 
corporation’s real proper- 
ty located in the District 
of Columbia, including 
particularly Griffith Sta- 
dium. 
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At the outset of its opinion in the first Murphy case 
this Court summarized that suit as follows: 


Appellant had sought a declaratory judgment that 
the appellee corporation is prohibited from trans- 
ferring its American League franchise to any city 
outside of the District of Columbia. Appellant fur- 
ther asked an injunction to restrain the appellee cor- 
poration, its officers, directors, employees and others 
from negotiating for any such transfer. Summary 
judgment was entered for the appellee. 


Despite appellant’s attempt to camouflage that fact, it 
is obvious that prayers 1 and 2 in the first action are 
exactly the same as prayer 1(c) in the instant action and 
that it is the transfer of the franchise that is the heart 
of both actions. What are the rules of res judicata in 
these circumstances? 


The following classic statement of the doctrine is taken 
from the opinion of the Supreme Court in Baltimore S.S. 
Co. v. Phillips, 274 U.S. 316, 319, 47 S.Ct. 600, 71 L.Ed. 


1069. 


The effect of a judgment or decree as res judicata 
depends upon whether the second action or suit is 
upon the same or a different cause of action. If 
upon the same cause of action, the judgment or de- 
cree upon the merits in the first case is an absolute 
bar to the subsequent action or suit between the same 
parties or those in privity with them, not only in 
respect of every matter which was actually offered 
and received to sustain the demand, but also as to 
every ground of recovery which might have been 
presented. But if the second case be upon a different 
cause of action, the prior judgment or decree oper- 
ates as an estoppel only as to matters actually in 
issue or points controverted, upon the determination 
of which the judgment or decree was rendered. * * * 


It is appellees’ position that the first suit and the in- 
stant suit are based upon the same cause of action and, 
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therefore, that appellant is foreclosed from seeking to 
restrain the transfer of the franchise upon the grounds 
that he now advances. In order to determine whether 
the same cause of action is involved in both suits, it is 
necessary to ascertain what right of appellant is alleged 
to have violated in each of them, United States v. Moser, 
266 U.S. 236, 242, 45 S.Ct. 66, 69 L.Ed. 262; Williamson v. 
Columbia Gas & Electric Corp., 0.C.A. 3, 186 F.2d 464. 
It is clear that in each case the right which appellant 
has asserted and for which he has sought judicial protec- 
tion is an alleged right as a stockholder in appellee cor- 
poration to have its franchise retained in the District of 
Columbia. The following comparison of the pertinent 
paragraphs of the two complaints makes this apparent: 
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Civil Action No. 2264-58 


12. Negotiations by off- 
cers and directors of De- 
tendant corporation for the 
illegal transfer of the fran- 
chise keep said officers and 
directors from devoting 
their best efforts and serv- 
ices to the proper business 
of the corporation and have 
alienated, and will alienate, 
the public on whom the fi- 
nancial success of Defend- 
ant corporation depends, all 
to the detriment of the cor- 
poration and its sharehold- 
ers. 


13. Since American 
League franchises are lim- 
ited in number, the location 
of the franchise is of para- 
mount interest to a baseball 
club and its shareholders, 
and the damage to such in- 
terest by an illegal transfer 
would not be recompensed 
in damages. Plaintiff and 
other shareholders of De- 
fendant corporation will be 
irreparably damaged if the 
transfer of the franchise or 
further negotiations there- 
for are permitted, and no 
adequate remedy at law will 
be available. 


Civil Action No. 2897-59 


9. If the directors of the 
corporation are permitted 
to proceed with their plan 
of disposing piecemeal of 
substantially all the assets 
of the corporation, the 
shareholders will be de- 
prived of a right to which 
they are entitled by the 
Business Corporation Act. 
The purpose of Section 29- 
929 is to assure shareholder 
approval before substanti- 
ally all the physical assets 
of a corporation are liqui- 
dated, and no award of dam- 
ages can restore the assets. 
If such dispositions are per- 
mitted without shareholder 
approval, shareholders will 
be irreparably damaged and 
no adequate remedy at law 
will be available. 


10. Plaintiff brings this 
action in his own right as a 
shareholder (a) invoking the 
visitorial power of this court 
to compel a domestic cor- 
poration to give effect to 
the statutory right of share- 
holders to vote on a pro- 
posed disposition of sub- 
stantially all the assets of 
2 corporation, and (b) un- 
der Section 7(a) of the 
Business Corporation Act, 
D.C. Code § 29-905(a) (1951 
ed., 1959 Supp.), to enjoin 
an invalid disposition of the 
properties of the defendant 
corporation. 
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Inasmuch as the same cause of action is involved in 
both cases, appellant is precluded from asserting any 
ground of recovery or legal theory that he might have 
asserted in the first case. It is obvious that in the first 
suit appellant could have alleged that, if he were wrong 
in his contention that § 29-903 of the District of Columbia 
Code prevented the transfer of the franchise, nevertheless 
the transfer could not be made without the approval of 
shareholders. As the ground last described was avail- 
able in the first suit appellant may not assert it now. 
Pertinent authorities are numberless; the following are 
representative: Grubb v. Public Utilities Comm., 281 U.S. 
470, 50 S.Ct. 374, 74 L.Ed. 972; Chicot County Drainage 
Dist. v. Baxter State Bank, 308 U.S. 371, 60 S.Ct. 317, 
84 L.Ed. 329; White v. Sinclair Prairie Oil Co., C.C.A. 
10, 139 F.2d 103; Scroggin Farms Corp. v. McFadden, 
C.C.A. 8, 165 F.2d 10, 17; Calvin v. Calvin, 94 U.S.App. 
D.C. 42, 214 F.2d 226; Clark v. United States, (Ct.Cl), 
281 F.2d 443; Williamson v. Columbia Gas & Electric 


Corp., C.C.A. 3, 186 F.2d 464, supra; Norton v. United 
States, 38 F.Supp. 158; Restatement of the Law of Judg- 
ments, Introductory Note p. 159; §§ 45, 46, 48, 61, 62, 63, 
66. 


The following are worthy of extended consideration: 


United States v. California & Oregon Land Co., 192 
U.S. 355, 24 S.Ct. 266, 48 L.Ed. 476. The United States 
brought a bill for the purpose of having certain patents 
of land issued by the United States declared void on the 
ground that the lands in controversy were within an 
Indian reservation and therefore not patentable. The 
defendant pleaded, inter alia, that in an earlier suit filed 
by the United States in respect of the same lands the 
United States had prayed that the patents be declared 
void and that a final decree had been entered in that suit 
dismissing the bill. In the later suit the cireuit court 
entered a decree declaring the patents to be void and the 
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land company appealed. In reversing, with directions to 
enter a decree dismissing the bill of the United States, 
the Supreme Court said: 


The former bill was brought in pursuance of the act 
of Congress of March 2, 1889, 25 Stat. 850. * * ° 


On the general principles of our law it is tolerably 
plain that the decree in the suit under the foregoing 
statute, would be a bar. The parties, the subject 
matter and the relief sought all were the same. * * * 
Here the plaintiff is the same person that brought 
the former bill, whatever the difference of the interest 
intended to be asserted. See Werlein v. New Orleans, 
177 U.S. 390, 400, 401. The best that can be said, 
apart from the act just quoted, to distinguish the 
two suits, is that now the United States puts forward 
a new ground for its prayer. Formerly it sought to 
avoid the patents by way of forfeiture. Now it seeks 
the same conclusion by a different means, that is to 
say, by evidence that the lands originally were ex- 
cepted from the grant. But in this, as in the former 
suit, it seeks to establish its own title to the fee. 


It may be the law in Scotland that a judgment is 
not a bar to a second attempt to reach the same 
result by a different medium concludendi. Phosphate 
Sewage Co. v. Molleson, 5 Ct. of Sess. Cas. (4th Ser.) 
1125, 1139; although in the same case on appeal Lord 
Blackburn seemed to doubt the proposition if the 
facts were known before. S.C., 4 App.Cas. 801, 820. 
But the whole tendency of our decisions is to require 
a plaintiff to try his whole cause of action and his 
whole case at one time. He cannot even split up his 
claim, Fetter v. Beale, 1 Salk. 11; Trask v. Hartford 
& New Haven Railroad, 2 Allen, 331; Freeman, J udg- 
ments, 4th ed. $§ 238, 241; and, a fortiori, he cannot 
divide the grounds of recovery. Unless the statute 
of 1889 put the former suit upon a peculiar footing, 
the United States was bound then to bring forward 
all the grounds it had for declaring the patents void, 
and when the bill was dismissed was barred as to all 
by the decree. 
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Woods v. Cannaday, 81 U.S.App.D.C. 281, 158 F.2d 
184, involved the following facts: In 1944 Cannaday and 
a certain club sued Woods in the District Court for this 
Cireuit alleging that Woods, having been employed by 
the club on a salary basis, had taken over the club and 
operated it for his own benefit and had failed to account 
for the moneys received by him on behalf of the club; 
the complaint asked that a receiver be appointed to con- 
serve the property of the club and to proceed against 
Woods for an accounting. In that suit the club obtained 
a judgment by default against Woods for $11,000. There- 
after Woods began the present suit for declaratory judg- 
ment in which he asked the court to declare that he was 
the owner of the club and entitled to its profits, ete. The 
District Court held the previous judgment to be res judi- 
cata of Woods’ claim and granted defendants’ motion for 
judgment on the pleadings. In affirming, this Court said: 


It will thus be seen that the single question is 
whether the issue of ownership of the Club and its 
assets is res judicata by virtue of the previous suit 
and judgment obtained against the present plaintiff. 


We have no manner of doubt this question must 
be answered affirmatively. 


The most casual examination of the papers in the 
original suit shows unmistakably that the decisive 
question in the case was the ownership of the Club 
and that the judgment was a conclusive determination 
of that issue in favor of the Off-Beat Club and Can- 
naday. This necessarily follows since, if Woods were 
the owner of the Club, as is now claimed, obviously 
no judgment against him for despoiling its property 
and converting its funds could have passed. We have 
held often enough not to require repetition that res 
judicata applies not only to points on which the court 
was actually required to pronounce judgment, but, as 
well, to every point which properly belonged to the 
subject of the controversy and which the parties, in 
the exercise of reasonable diligence, might have 
brought forward at the time. See United States ex 
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rel. Donner Steel Co. v. Interstate Commerce Com., 
56 App.D.C. 44, 8 F.(2d) 905; Nalle v. Oyster, 36 
App.D.C. 36. 


F. L. Mendez & Co. v. General Motors Corp., C.C.A. 7, 
161 F.2d 695, was a case in which plaintiff sued General 
Motors for damages on the ground that his retail auto- 
mobile dealership had been terminated by General Motors 
in violation of the Clayton Act. The District Court dis- 
missed the complaint upon the ground that the suit was 
barred by the adjudication in a previous action brought 
by the same plaintiff against the same defendant in which 
termination of the dealership was alleged to have been a 
violation of the Sherman Act, which had resulted in a 
judgment in favor of General Motors. In affirming the 
dismissal of the second suit the Court of Appeals said: 


[1,2] We think, in this situation, there can be no 
question but that the judgment in the first case was 
res judicata of the issues raised in the second suit. 
We are considering a question of identify of causes 
of action. As said in United States v. Memphis 
Cotton Oil Co., 288 U.S. 62, 67, 53 S.Ct. 278, 280, 
77 L.Ed. 619 “[the term] ‘cause of action’ may mean 
one thing for one purpose and something different 
for another. It may mean one thing when the ques- 
tion is whether it is good upon demurrer, and some- 
thing different when there is a question of the amend- 
ment of a pleading or of the application of the prin- 
ciple of res judicata.” We are concerned with the 
meaning of the term here as it is involved in appli- 
cation of the principle of res judicata. 


{[3] Every legally valid cause of action must in- 
volve a right possessed by the plaintiff and a duty 
devolving upon defendant to observe that right; a 
wrong done by defendant which results in a breach 
of defendant’s duty and violation of the right of the 
plaintiff; a remedial right recognized by the law in 
favor of plaintiff and a corresponding reciprocal duty 
resting on the defendant and finally the relief to be 
rendered by the court. Pomeroy’s Code Remedies, 
Fifth Edition (1929), section 347, p. 528. * * * 
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** * The primary right of plaintiff alleged to have 
been injured was its contract right to purchase auto- 
mobiles. The wrong of defen ant, as asserted by 
plaintiff, was wrongful cancellation of that right. 
The fact that in one case defendant’s repudiation of 
the contract was alleged to have been wrongful for 
one reason and in the other for another reason does 
not alter the fact that the cause of action was for 
the same injury,—wrongful cancellation of the fran- 
chise. * * * 

[7] We think plaintiff was required to assert all 
the grounds set up in the second case as ground for 
recovery in the first. A party seeking to enforce a 
claim, legal or equitable, must present to the court 
either by pleadings or proofs, or both, all the grounds 
upon which he expects a judgment in his favor. He 
is not at liberty to split up his demand and prosecute 
it piecemeal, or present only a portion of the grounds 
and leave the rest to be presented in a second suit 
if the first fails; such practice would lead to endless 
litigation. * * * 

Section 63 of the Restatement of Judgments is particu- 
larly applicable. Although it is too long to be set forth 
in full, the following quotations from it indicate its 
tenor: 


§ 63. Other Grounds for the Same Relief—Judgment 
for Defendant. 


Where a judgment on the merits is rendered in 
favor of the defendant, the plaintiff is precluded from 
subsequently maintaining an action on the same cause 
of action although he presents a ground for the relief 
asked other than those presented in the original 
action, except where the defendant’s fraud or mis- 
representation prevented the plaintiff from present- 
ing such other ground in the original action. 


Comment: 


a. Rationale. * * 


Where in the second action the plaintiff bases his 
claim on the same right on which he based his claim 
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in the prior action and on the same violation of duty 
by the defendant, it is not a different cause of action 
merely because he asserts different grounds for re- 
covery from those which he asserted in the prior 
action. He is barred by the prior judgment, not only 
where the grounds alleged in the second action were 
alleged in his complaint in the prior action and he 
failed to prove them, but also where he failed to 
allege these grounds in his complaint and therefore 
was precluded from proving them in the prior action. 


The rule has the effect of coercing the plaintiff to 
present all of his grounds for recovery in the first 
proceeding, which is similar to the coercion upon the 
defendant to produce all of his defenses to the claim 
set up by the plaintiff (see § 47). As the defendant 
cannot after judgment for the plaintiff attack the 
judgment because of new defenses to the plaintiff's 
claim even though he was not aware of them at the 
time of the judgment, so likewise, after a judgment 
for the defendant, the plaintiff cannot, subject to the 
conditions stated herein, allege new grounds for re- 
covery on the same cause of action upon which the 
judgment was rendered against him, even though he 
was not aware of these grounds when he brought the 
original action. 

Illustration 8 at page 262 of the Restatement is based 
upon the decision of the Supreme Court in United States 


v. California & Oregon Land Co., supra. 


Appellant contends in his brief [pp. 13-15] that appel- 
lant’s first suit was for declaratory judgment and that 
the foregoing rules do not apply to such a proceeding. 
His contention is not well founded and is based upon a 
misreading of §77 of the Restatement of Judgments, 
which provides as follows: 

TOPIC 5. DECLARATORY JUDGMENTS 


§77. Effect of Declaratory Judgment. 


Where an action is brought to obtain a declaration 
of the rights or other legal relations of the parties 
to the action, whether or not further relief is or could 
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be prayed, a final and valid judgment declaring such 
rights or other relations is binding between the par- 
ties in subsequent actions. [p. 342] 

Appellant quotes Comment b in support of his conten- 
tion and seeks comfort in the words that appear in the 
first paragraph to the effect that “as_ to matters not de- 
clared by the judgment, although a declaration might 

ave been made as to them, the parties are not so pre- 
cluded”. It is first to be noted that §77 states that a 

~final and valid judgment declaring a right or other rela- 
tion is binding between the parties in subsequent actions. 
The right adjudicated in the first Murphy suit was the 
right of the corporation to move its franchise from the 
District of Columbia. That right was established in that 
suit and nothing in §77 of the Restatement or in any 
of the comments and illustrations under that section sug- 
gests that, after the termination of that litigation, ap- 
pellant was free to question that right in subsequent liti- 
gation upon other media concludendi. In fact, Illustra- 
tion No. 4 to Comment b makes it quite clear that appel- 
lant misreads the section. The illustration in question 
reads as follows: 
4. A, a water company, brings an action under a 
Declaratory Judgments Act against the treasurer of 
a county to determine whether the water system is 
exempt from taxation. It is held that it is not exempt 
on the ground that the statute imposing the tax 
should be construed to include the water system and 
that the statute is constitutional. The question of 
the construction and constitutionality of the statute 
cannot be again litigated between the parties, even 
though other grounds for a different construction or 
against the constitutionality of the statute are relied 
upon. [p. 345] 

Appellant’s contention is also refuted by the following 
sentence that appears in the introductory note to the 
chapter on “Former Adjudication” : 
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Where an action is brought to obtain a declaration 
of the rights or other legal relations of the parties 
to the action without seeking further relief, the judg- 
ment is conclusive between the parties as to the mat- 
ters determined, although the judgment does not oper- 
ate as a merger or bar of a preexisting cause of action 
(see § 77). 


—Restatement of Judgments, p. 160 (italics supplied) 


The foregoing sentence makes clear that, whatever may 
be the limitations upon the effect of a declaratory judg- 
ment, those limitations do not apply when the declaratory 
judgment action is joimed with demands for further re- 
lief. In other words, when appellant demanded injunc- 
tive relief in his first suit he subjected himself to the 
usual rules of res judicata to the same extent as though 
the demand for a declaratory judgment had not been in- 
cluded in the complaint. 


The following quotation from an extensive article on 
declaratory judgments in the Harvard Law Review is 


very much to the point: 


Declaration as Res Judicata—Both the Federal 
and the Uniform Declaratory Judgments Act provide 
that declarations “shall have the force and effect of a 
final judgment or decree.” * ° * 


Little attention has been paid to the possibility 
that a declaratory judgment, once rendered, may pre- 
clude a subsequent suit by the parties on related 
issues not litigated in the first suit. In coercive 
actions, such litigation may be limited by the prohi- 
bition against splitting the cause of action, so that a 
judgment on the merits will ordinarily preclude the 
plaintiff from maintaining a subsequent suit upon 
any part of the original cause of action, whether or 
not that part was litigated in the former suit. Simi- 
larly, all defense to the action will be barred by the 
judgment. Since declaratory relief is often avail- 
able as an alternative to coercive relief, safeguards 
may be necessary to insure that the declaratory action 
does not become a means for splitting the coercive 
cause of action. 
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Although the proper exercise of discretion to refuse 
a declaration in the first suit may be a sufficient 
safeguard, where there was no such dismissal, and 
alternative coercive relief was available at the time 
of that suit, the declaration should operate to pre- 
clude the plaintiff in later actions to the same extent 
that a judgment in a coercive action would have pre- 
cluded him. If he had sought the coercive relief and 
the defendant had prevailed, plaintiff could not bring 
a later coercive action based on new grounds or an- 
other theory of liability. If plaintiff is permitted to 
bring successive declaratory suits based on different 
grounds or theories, since any favorable declaration 
would form the basis for coercive relief, he will be 
doing indirectly what could not have been done di- 
rectly. * * * 


—Developments in the Law—Declaratory Judg- 
ments, 62 Harv. L. Rev. 787, 841, 843. 


Although, as noted in the foregoing article, the re- 
ported decisions upon the point are few, nevertheless 
they support appellee’s position. 


* * © Tt is not within the sphere of a declaratory 
judgment proceeding to deal with litigation by piece- 
meal, * * * 

—Pennsylvania Casualty Co. v. Thornton, 61 F. 

Supp. 753 

Therefore in case No. 2749 there exists a final 
judgment rendered upon the merits, without fraud or 
collusion by a court of competent jurisdiction. This 
judgment is conclusive of rights, questions, and facts 
in issue, as to the parties and their privies in all 
other actions in the same or any other judicial tri- 
bunal of concurrent jurisdiction. 30 Am. Jur. Judg- 
ments, 4161 (1940). Actions for declaratory judg- 
ments come within this principle. * * ° 


—Moon vy. Dulles, C.C.A. 9, 237 F.2d 241 
In Britt v. Trailmobile Co., C.C.A. 6, 179 F.2d 569, the 


Court of Appeals said, regarding the adjudicatory effect 
of a previous declaratory judgment proceeding, that “the 
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doctrine applies not only to matters adjudicated in a 
previous decision, but likewise to those which might have 
been there adjudicated, * * * ”. 


Furthermore, the first Murphy suit was in fact a suit 
for an injunction and appellant’s attempt to label it as 
one for declaratory judgment is, in the language of Mr. 
Justice Lummus in Brown v. Henderson, 285 Mass. 192, 
189 N.E. 41, “* * * like a handkerchief thrown over 
something covered by a blanket also.” 


The primary purpose of the Declaratory Judgment Act 
is to give relief in situations in which it was not previ- 
ously available, Washington Terminal Co. v. Boswell, 75 
U.S.App.D.C. 1, 15, 124 F.2d 235. The label which a 
plaintiff applies to a pleading does not determine the 
nature of the eause of action which he states, Aktiebolaget 
Bofors v. United States, 90 U.S.App.D.C. 92, 95, 194 
F.2d 145; Bowker v. Panhandle Eastern Pipe Line Co., 
169 F.Supp. 713; Bucklin Coal Mining Co. v. Unemploy- 
ment Compensation Comm., 53 F.Supp. 484, 486. 


* * * it is absurd to speak of a judgment as 
“declaratory” insofar as it “declares” no more than 
is necessary to sustain the immediate relief prayed, 
for in that sense every action is for a “declaratory 
judgment”. A court cannot grant any relief whatever 
except as it finds, and by finding “declares”, that the 
plaintiff has those rights on which the remedy must 
be based. 

—Learned Hand, Cireuit Judge, in Corcoran v. 

Royal Development Co., C.C.A. 2, 121 F.2d 957 
at 959 
The declaratory judgment procedure cannot be used 
to accomplish indirectly what could not be done directly, 
United States v. Ickes, 79 U.S.App.D.C. 114, 115, 143 
F.2d 152; Doehler Metal Furniture Co. v. Warren, 76 
U.S.App.D.C. 60, 63, 129 F.2d 43; Clark v. Memolo, 85 
U.S.App.D.C. 65, 174 F.2d 978. 
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Summarizing the foregoing, appellees submit that ap- 
pellant’s first suit was, just as the instant one is, a suit 
for injunction and not in any sense a suit for declaratory 
judgment but that, whether it was an injunction suit or 
a declaratory judgment proceeding, the rules of res judi- 
cata prevent appellant from asserting the grounds that 
he now advances against transfer of the franchise. 


In many statements made by appellant in all District 
of Columbia newspapers prior to the filing of the first 
suit, appellant said that the transfer of the franchise, 
which at that time was the principal topic of discussion 
in sports circles, would never take place because he was 
and always would be opposed to it and it could not be 
made without his vote as a shareholder. The truth of the 
matter is that appellant deliberately based his first suit 
upon the narrow ground of {429-903 of the Code with a 
view to filing the instant suit at a later time if the first 
suit should prove to be unsuccessful. He adopted this 
tactic because he was advised that there was in fact no 
legal ground upon which he could block the transfer of 
the franchise if the directors of the corporation should 
ever decide to proceed with it. Appellant’s strategy, 
therefore, has been to have a suit of some kind pending 
at all times in the hope that the mere pendency of the 
suit, without regard to its merits, would have the desired 
effect of preventing the members of the American League 
from giving the necessary approval to the transfer. 
Appellant’s strategy was effectively nullified when, fol- 
lowing Judge Hart’s decision in the instant case on Octo- 
ber 24, 1960, the American League at its meeting on 
October 26, 1960 authorized the addition of Minneapolis- 
St. Paul and Los Angeles to the American League Circuit 
and at the same time authorized the transfer of appellee 
corporation’s franchise to the new Minneapolis-St. Paul 
territory. Having chosen to proceed by piecemeal litiga- 
tion, appellant must pay the price which the law attaches 


to such devices. 
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II. 


The Board of Directors of Appellee Corporation Was 
Authorized To Transfer the Club To Minnesota and 
Is Authorized To Sell the Corporation’s Real Estate 
and Shareholder Approval Is Not Required 


In discussing the merits of appellant’s claim, it is neces- 
sary to have in mind the provisions of the corporation’s 
Certificate of Incorporation and the pertinent provisions 
of the D. C. Code. 


As is set forth in the first Murphy case, the corpora- 
tion reincorporated under the provisions of the 1954 Dis- 
trict of Columbia Business Corporation Act on July 16, 
1956. Article Fourth of the Certificate of Reincorpora- 
tion states that the purpose “for which the corporation 
was organized and which it will hereafter carry on is to 
conduct athletic exhibitions for hire or otherwise.” 


The pertinent sections of the Code are 29-904(d), (e), 


(j), (0), 29-909, 29-910(a), 29-916, 29-916f, 29-928 and 
29-929(a); they are set forth in full at pages 3 and 4, 
supra. 


The starting point of discussion is § 29-916 which states 
the familiar principle that “the business and affairs of a 
corporation shall be managed by a board of directors”. 
From this it necessarily follows that all actions which 
the corporation may perform may be authorized by the 
board of directors alone unless shareholder approval is 
required by virtue of some express statutory provision. 
It is obvious, therefore, that the board of directors could 
transfer the club to Minnesota without shareholder ap- 
proval if such a transfer does not constitute a “disposi- 
tion”. It is also apparent that even if the transfer were 
considered to be a disposition, the board of directors 
may still authorize it unless shareholder approval is re- 
quired under § 29-929. Appellees contend: (1) that the 
transfer from the District of Columbia to Minnesota was 
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not a sale, exchange or other disposition and that direc- 
tors could effect it without shareholder approval; (2) 
that sales of Griffith Stadium and of the two minor league 
stadia would not involve all or substantially all of the 
assets of the corporation; and (3) that, in any event, sales 
of the three stadia would be in the usual and regular 
course of the business of the corporation. 


A. 


The transfer to Minnesota was not a disposition and 
directors could effect it without shareholder approval. 


The operations of the American League are basically 
governed by a Constitution and a Reorganization Agree- 
ment (deposition of Joseph E. Cronin, President of The 
American League, p. 7). Article III of the Constitution 
(Cronin deposition, Exh. 1) provides, in part, as follows: 


CLUBS TO COMPOSE LEAGUE 


Section 2. This League shall consist of not less 
than eight nor more than ten members each of which 
shall be a person or persons, firm or corporation 
conducting a professional baseball club located in 
the following cities, to wit: Baltimore, Boston, Chi- 
cago, Cleveland, Detroit, Kansas City, New York and 
Washington, and in such other city or cities as this 
League, under this Constitution or any amendment 
thereof, may from time to time determine; but in no 
event shall there be more than one club in any city, 
nor more than ten or less than eight Clubs in the 
League. No member Club shall be located in a city 
or transfer to a city other than where it is presently 
located, except upon the approval of a three-fourths 
vote of the members of this League. 


ADMISSION TO MEMBERSHIP 


Section 3. The President shall transmit to each 
member of the League a copy of each application for 
membership in the League. The acceptance or rejec- 
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tion of such application or applications shall be de- 
termined by ballot at a regular or special meeting 
of the League. The affirmative votes of at least 
three-fours of the members of the League shall be 
required to admit an applicant to membership. * * ° 


WITHDRAWAL FROM MEMBERSHIP 


Section 4. Any member of this League shall have 
the right to ask the League for permission to dispose 
of its rights and franchises as a member of this 
League to an organization in its own or some other 
city. eee 


The Reorganization Agreement (Cronin deposition, 
Exh. 2) provides as follows: 


Section 1. This organization shall retain the name 
of and be known as “The American League of Pro- 
fessional Base Ball Clubs”. This League shall, dur- 
ing the term of this agreement, or any extension 
thereof, consist of not less than eight nor more than 
ten members, each of which shall be a person or per- 
sons, firm or corporation conducting a professional 
baseball club, which clubs shall be respectively located 
in the following named cities, to wit: Chicago, De- 
troit, Baltimore, Cleveland, Kansas City, Boston, 
Washington, New York, and such other clubs in these 
or other cities as may from time to time he elected 
to membership, as may be hereinafter provided for; 
but in no event shall there be more than one club 
in any city or more than ten or less than eight clubs 
in the League. 


Section 15. No member of the League shall have 
the right to dispose of its membership in the League 
and its right to the services and playing skill of its 
players to any party unless and until the League has 
determined at a regular or special meeting that such 
proposed purchaser will be a satisfactory party for 
membership in the League. 


The foregoing provisions show that the League itself 
recognizes the difference between a transfer from one 
city to another and a disposition of membership by sur- 
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tender or sale. In the instant case, appellee corporation 
has changed the situs of its home games from the District 
of Columbia to Minnesota; this constituted a transfer 
eovered by Section 2 of Article III of the Constitution 
and not an admission to membership or withdrawal from 
membership or disposal of its membership under any of 
the other provisions quoted above. 


The meaning thus attributed to the word “disposition” 
in the League Constitution coincides with the meaning 
which it has as a matter of law. In their context in 
§§ 29-928 and 29-929 of the Code the words “other disposi- 
tion” are to be given their dictionary meaning which is 
“the getting rid of something”. Herbert’s Estate v. Com- 
missioner of Internal Revenue, C.C.A. 3, 139 F.2d 756, 
758, certiorari denied 322 U.S. 752, 88 L.Ed. 1582, 64 
S.Ct. 1263; First Savings Bank of Ogden v. Burnet, 60 
App.D.C. 307, 53 F.2d 919. The appellee corporation did 
not “get rid” of its membership by moving to Minnesota. 


The following quotation from November v. National Ex- 
hibition Co., 173 N.Y.S.2d 490, which involved an unsuc- 
cessful suit by a stockholder to enjoin the transfer of the 
New York Giants to San Francisco, is apposite: 


Plaintiff seeks to equate the transfer of the fran- 
chise from one city to another to “a sale of all or 
substantially all of the property and assets of the 
corporation”. There was no sale of any corporate 
property or assets here, nor was there a transfer of 
any assets out of the hands of the corporation. The 
purposes for which this corporation was organized 
include the holding of “Athletic Exhibitions”, and the 
certificate of organization places no geographic limits 
thereon. The business of this corporation is the oper- 
ation of a major league baseball team under a Na- 
tional League franchise. That activity will still con- 
tinue. The only effect of the transfer will be to 
change the locale where certain of the games will be 
played. Clearly, this in no way deprives the corpo- 
ration of accomplishing the purpose and objects for 
which it was incorporated. The section is inappli- 
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cable under these facts and plaintiff’s attempt to in- 
voke such a provision is a thinly veiled guise to 
attack a transaction that he considers “speculative”. 
This he cannot do. The management of the business 
of the corporation is vested in its Board of Direc- 
tors oe 
The question whether the corporation shall play its 
home games in Washington, D. C. or in Minnesota in- 
volves the exercise of business judgment and is therefore 
a matter to be determined by the board of directors in 
the exercise of its discretion. In the absence of dis- 
honesty or bad faith, its decision is binding upon the 
corporation’s stockholders. November v. National Exhibi- 
tion Co., supra, 173 N.Y.S.2d at 496. The question is 
very much like another that has been litigated, viz., 
whether a board of directors has power to transfer the 
situs of a corporation’s manufacturing operations from 
the state of incorporation to a foreign state for business 
reasons. The cases uphold the right of directors to do 
so: Van Tassel v. The Spring Perch Co., 113 Conn. 636, 
155 Atl. 832; Petition of Avard, 144 N.Y.S.2d 204; Rudel 
v. Eberhard Faber Pencil Co., 146 N.Y.S.2d 498. 


In this connection it should be noted that the provisions 
of the District of Columbia Business Corporation Act are 
not provincial: §§ 29-904(j) and (0), 29-910(a), 29-916f, 
supra, pp. 3, 4. 


B. 


The stadia do not constitute all or substantially all of 
the corporation’s assets. 


The primary asset of a corporation which operates a 
club in Major League baseball is its roster of players and 
it is the number and quality of those players which at- 
tract public attention and attendance and thereby pro- 
duce revenue and give value to the club. Paul M. Greg- 
ory “The Baseball Player—An Economic Study’’ (Public 
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Affairs Press, 1956, Library of Congress Catalogue Card 
No. 56-6598), Ch. 1, 2, 10. In November v. National Ex- 
hibition Co., supra, the court expressly recognized that 
the “‘team’’ is the major asset of the corporation, 173 
N.Y.S.2d at 496. 


Ownership of a stadium is not at all necessary for the 
operation of a major or minor league club and the court 
may take judicial notice of the fact that seven of the six- 
teen clubs in the American and National Leagues, namely, 
Cleveland, Baltimore, Kansas City, The Yankees, Mil- 
waukee, San Francisco Giants and the Los Angeles 
Dodgers, played their 1960 home games as lessees in 
stadia that they did not own. In 1961 The Senators, Inc., 
the new corporation that henceforth will operate a 
Major League club in the District of Columbia, will play 
in Griffith Stadium as lessee of appellee corporation and 
thereafter will play its home games in the new Municipal 
Stadium that is now being erected on the west bank of 
the Anacostia River. 


Appellees emphasize again that the corporation’s Cer- 
tificate of Reincorporation authorizes it to “conduct 
athletic exhibits for hire” and that the ownership of real 
estate, either here or elsewhere, is in no way essential to 
the accomplishment of those objectives. 


It would be an interference with the acknowledged 
powers of management if a stockholder were permitted 
to insist that because a corporation has real estate it 
must retain it notwithstanding changed business condi- 
tions. 


Cc. 


Even if the stadia constitute all or substantially all of 
the assets of the corporation, sales of them would be 
in the usual and regular course of the corporation’s 


business. 


Section 29-928 of the District of Columbia Code, supra, 
p. 4, authorizes a corporation’s board of directors to effect 
a sale, exchange or other disposition of all or substan- 
tially all of the property and assets of the corporation 
“when made in the usual and regular course of the busi- 
ness of the corporation”. 


Consider first a sale of Griffith Stadium. It is common 
knowledge that a municipal stadium is now under con- 
struction in the District of Columbia and that the Red- 
skins Football team will become a tenant in that stadium 
upon its completion. This means that appellee corpora- 
tion will lose the income hitherto received from the play- 
ing of the Redskins’ games in Griffith Stadium and that 
other events, formerly held in Griffith Stadium, will 
henceforth take place in the new municipal stadium. If 
the directors should determine, by reason of the fore- 
going circumstances or other factors, that Griffith Sta- 
dium should be sold in the best interests of the corpora- 
tion, certainly the law will not say that the plaintiff 
must approve that sale before it can be made. Likewise, 
inasmuch as the board of directors had power to transfer 
the Club to Minnesota, they have power to sell or lease 
or otherwise dispose of Griffith Stadium as they deem 
advisable. 277 Park Avenue v. New York Central R. Co., 
194 Mise. 417, 90 N.Y.S.2d 214; Ezsen v. Post, 3 N.Y.2d 
518, 146 N.E.2d 779: Trendley v. Illinois Traction Co., 
241 Mo. 73, 145 S.W. 1; Warren v. Fitzgerald, 189 Md. 
476, 56 A.2d 827; Shaw v. Hollister Land and Improve- 
ment Co., 166 Cal. 257, 135 Pace. 965. 
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Before considering the powers of the directors in re- 
spect of the minor league properties in Chattanooga and 
Charlotte, some preliminary remarks regarding the or- 
ganization of professional baseball are in order. 


The organization of professional baseball is outlined 
in Gardella v. Chandler, C.C.A. 2, 172 F.2d 402. See also 
“The Baseball Player—An Economic Study’, supra, ch. 
19; Hearings before the Subcommittee on Study of Mon- 
opoly Power of the Committee on the Judiciary, House of 
Representatives, 82nd Cong. Ist Sess. (July, August and 
October, 1951), pp. 23-123; Hearings before the Antitrust 
Subcommittee (Subcommittee No. 5) of the Committee on 
the Judiciary, House of Representatives, 85th Cong. 1st 
Sess. (June, July and August, 1957), pp. 91-114, 122-172, 
174-217; Hearings before the Subcommittee on Antitrust 
and Monopoly of the Committee on the Judiciary, United 
States Senate, 85th Cong. 2nd Sess. (July, 1958) pp. 147- 
205, and 86th Cong. 1st Sess. (July, 1959) pp. 51-92. 


These and other sources of which the Court may take 
judicial notice show the following: In order that a 
major league club may compete with the other clubs in 
the two major leagues it must continually have many 
young men under contract and in training in minor 
leagues. This purpose may be accomplished in either of 
two ways, viz., by outright ownership of minor league 
clubs, or less expensively, by so-called working agree- 
ments with independently owned minor league clubs. 


It is the function of management to determine which 
of these two methods the corporation shall employ and 
whether the minor league teams shall be located in this 
or that city or in this or that Class AAA, AA, A, B, C, or 
D league. 


The extent to which managerial judgment enters into 
such decisions is evidenced by the fluctuations in the 
farm clubs of the American and National League teams 
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that occurred during the years 1950 through 1960. In 
the year 1950 the sixteen American and National League 
clubs owned 98 minor league farm teams and had work- 
ing agreements with 115, Official Baseball Guide, 1950, p. 
116, compiled by J. G. Taylor Spink, Editor of “The 
Sporting News’? and published by Charles C. Spink & 
Son, St. Louis. In the year 1960 these sixteen clubs 
owned only 18 minor league farm teams and had work- 
ing agreements with 108, Official Baseball Guide, 1960, p. 
190. A comparison of the farm teams of each of the 
major league clubs for 1950 with the farm teams of the 
same clubs for the ensuing ten years shows the extent to 
which annual changes in this area are a necessary part 
of major league baseball, Official Baseball Guide: 1950 
p. 116, 1951 p. 158, 1952 p. 168, 1953 p. 158, 1954 p. 166, 
1955 p. 162, 1956 p. 172, 1957 p. 175, 1958 p. 175, 1959 
p. 186 and 1960 p. 190. 


The Senate and House Hearings referred to above 
(p. 29) show that in the year 1951 there were 49 minor 
leagues, House hearings, 1951, p. 1394. By 1957 the 
number had dropped to 28, House Hearings, 1957, Pt. I, 
p. 188. By July 1958 they had been reduced to 26, Senate 
hearings, 1958, p. 146. By July 1959, there were only 21, 
Senate hearings, 1959, p. 235. 


During the years 1952-1956 the American League clubs 
suffered a net loss from operation of farm club subsid- 
iaries totalling $3,908,727, and the losses of the Wash- 
ington Club [appellee herein] from farm club operations 
during these five years totalled $758,214, House Hearings, 
1957, pp. 359-363. 


Certainly in these circumstances the directors of the 
appellee corporation have the power and right to deter- 
mine whether and when the minor league properties 
should be sold and the directors’ action in that regard 
cannot be vetoed or controlled by the views of a single 
stockholder. See the cases cited at p. 28. 
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In fact, appellant established through the depositions 
that he took that appellee corporation had surrendered 
its Chattanooga franchise to the Southern Association at 
the conclusion of the 1959 playing season and that the 
corporation would not operate in Chattanooga thence- 
forth (Griffith deposition p. 14). 


The basic fallacy in appellant’s contention is readily 
exposed by considering what appellant’s right would be 
under Sections 73 and 74 of the Model Business Corpora- 
tion Act which provide that a shareholder may dissent 
from a sale or exchange of all or substantially all of the 
property or assets of a corporation, otherwise than in the 
usual and regular course of its business, and require the 
corporation to purchase his shares. Although these sec- 
tions have not been incorporated into the District of Co- 
lumbia Business Corporation Act, they have been enacted 
in a number of states. It appears obvious that under 
them appellant would not be entitled to have his shares 
purchased by the corporation in the present circumstances 
in view of the fact that the corporation is a going concern 
pursuing the objects of its corporate charter, the pursuit 
of those objects would not be affected by the sale of the 
corporation’s real estate, and the purchase by the corpo- 
ration of a large block of shares such as appellant holds 
would seriously hinder the conduct of the corporation’s 
affairs. Matter of Miglictta, 287 N.Y. 246, 39 N.E.2d 
224; In re Schutte, 114 N.Y.S.2d 162, modified 121 N.Y.S. 
2d 220, affirmed 306 N.Y. 967, 120 N.E.2d 228; Petition of 
Avard, supra; Rudel v. Eberhard Faber Pencil Co., supra. 


Appellant has charged in his complaint that the appel- 
lee directors were planning to sell Griffith Stadium and 
the corporation’s minor league stadia in Chattanooga, 
Tennessee, and Charlotte, North Carolina, in order to 
finance the transfer to Minnesota. The complaint in this 
suit was filed on October 15, 1959. Defendants’ motion 
for summary judgment was not filed until August 4, 1960 
or more than nine months after the filing of the com- 
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plaint. During that nine-month period appellant had 
ample opportunity to establish through discovery proce- 
dures the allegations of his complaint and, in an effort to 
do so, took the depositions of appellee corporation’s presi- 
dent on October 20, 1959, of its treasurer on December 3, 
1959 and of the President of the American League on 
May 11, 1960. The depositions of appellee’s president 
and treasurer show affirmatively that there was no plan 
to dispose of the stadia as alleged by appellant, but that 
a sale of Griffith Stadium would probably be made if the 
corporation’s franchise were moved from the District of 
Columbia and that the board of directors had years ago 
concluded that the minor league stadia in Chattanooga 
and Charlotte should be sold because of the heavy finan- 
cial drain upon the corporation which ownership of those 
stadia entailed. (Griffith deposition pp 14-15, 18, 19, 43-44, 
90-91, 92-93; Young deposition pp 9-10, 16-17, 21, 22, 27, 
30-31). 


Accordingly, assuming that appellant’s allegation with 
respect to the sales of the three stadia raised a legal is- 
sue, the record upon which the motion for summary judg- 
ment was granted affirmatively shows that the allegation 
in respect of them is false and that there was no genuine 
issue with respect to it. 


More important, however, is the fact that appellant 
could not, by allegations that sought to tie together sales 
of the stadia with transfer of the club, prevent the ap- 
pellee directors from exercising the powers and discretion 
conferred upon them by law. 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the order of the District Court should be affirmed. 


Respectfully submitted, 


Joun BE. PoweLu 
1341 G Street, N. W. 
Washington 5, D.C. 
Attorney for Appellees 
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REPLY BRIEF FOR APPELLANT 


Appellees make two contentions in support of the 
judgment entered by the court below: that this action 
is barred on grounds of res judicata because of a pre- 
vious action involving the same parties; and that in 
any event the directors may dispose of substantially 
all of a corporation’s assets without stockholder ap- 
proval so long as they believe they are acting in the 
best interests of the corporation. 
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APPELLANT’S CLAIM HERE IS SEPARATE AND DISTINCT 
FROM THE CAUSE OF ACTION DETERMINED IN THE 
PRIOR SUIT AND RES JUDICATA DOES NOT APPLY 


The premises from which appellees urge the bar of 
res judicata are that the instant suit is based upon 
the same cause of action as the first suit and that 
appellant asserts the identical right in both actions 
(Brief pp. 8-9). These premises are invalid and ac- 
cordingly the conclusions of law that appellees urge 
do not follow. 


In the first action between these parties the appel- 
lant asserted the right of a shareholder in a District 
of Columbia corporation to have that corporation main- 
tain its place of principal business within the District, 
claiming such right under Section 29-903 of the Dis- 
trict of Columbia Code. Since appellees were threat- 
ening to move the corporation’s activities to some 
other city, appellant sought not only a declaration of 
his rights under Section 29-903, but also an injunction 
against transfer of the corporation’s franchise, i.e. 
the exclusive right to represent Washington in Major 
League Baseball. This court held that a shareholder, 
at least in a corporation that was reincorporated rather 
than incorporated under the Act of 1954, had no such 
right as that asserted by appellant and refused to 
enjoin the threatened move to another city. The court 
was not asked, and did not purport, to determine 
whether the Washington franchise could be disposed 
of without shareholder approval. It merely held that 
Section 29-903 did not require the appellee corporation 
to maintain its place of principal business within the 
District, and accordingly, did not bar the corporation 
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from moving its activities outside the District, by trans- 
ferring its franchise or otherwise. 


In this second action, though the parties are the 
same, appellant asserts a different and altogether sep- 
arate right. See Baker v. Moody, 204 F. 2d 918 (5th 
Cir. 1953). He does not question the ‘“‘right’”’ or 
‘authority’? of the corporation to move outside the 
District or to take any other action. What he does 
question is the right of the directors, acting alone 
and without shareholder approval, to exercise a cor- 
porate power. He asserts the right to have submitted 
for shareholder approval, as provided in Section 29- 
929 of the Code, a proposal for disposition of substan- 
tially all the corporation’s assets other than in the 
usual and regular course of business. Whereas the 
injury complained of in the first action was a move 
of the corporation’s business, this complaint is directed 
at a disposition of the corporation’s assets. Whether 
or not the corporation moves is completely incidental 
to this action and forms no basis for the relief sought 
by appellant. 


The decision in the first action that there was no 
statutory bar to a transfer of the appellee corpora- 
tion’s franchise had nothing to do with the procedure, 
within the corporation itself, that should be followed 
to effect a disposition of the franchise or any other 
asset. The fact that the directors now combine with 
this proposed move a plan of disposition of sub- 
stantially all of the corporation’s assets certainly 
should not relieve them of the requirement imposed 
by law that certain dispositions of this scope may be 
accomplished only after securing shareholder approval. 
At the time of the first action the only corporate 
asset the appellees were threatening to dispose of was 
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the Washington franchise. There was, therefore, no 
basis for asserting a cause of action under Section 29- 
929, which covers only a disposition of ‘‘substantially 
all” of a corporation’s assets. It was only when the 
appellee directors conceived a plan of disposing of not 
only the franchise but also Grifith Stadium and all 
the minor league pro erties that appellant could prop-— 
erly invoke Section 29-929, as he did in this second 
action. er 

If the appellee directors are disposing of substan- 
tially all the corporation’s assets outside the usual 
and regular course of business—an assumption that 
must be made in considering their defense of res judi- 
cata—the result of sustaining that defense would be 
most incongruous and inequitable. Appellant, for 
having urged in an entirely proper manner that Sec- 
tion 29-903 requires every District of Columbia cor- 
poration to maintain its place of principal business 
within the District, would be denied one of the few 
rights and privileges accorded shareholders in the con- 
duct of corporate affairs. The appellee directors, on 
the other hand, would be enabled to execute their plan 
of disposing of the corporate assets without share- 
holder approval despite the clear requirement of Sec- 
tion 29-929 to the contrary. Moreover, since this 
action is brought by appellant, not only in his own 
behalf, but on behalf of all shareholders as well, dis- 
missal of the action would preclude any other share- 
holder from asserting the right under Section 29-929 
to have this disposition submitted for shareholder 
approval. See Stella v. Kaiser, 218 F. 2d 64 (2nd Cir. 
1954) ; Wolpe v. Poretsky, 79 App. D.C. 141, 144 F. 
2d 505, cert. denied, 323 U.S. 777 (1944). 


Since this is a wholly different cause of action, 
asserts a wholly different statutory right, is grounded 
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upon facts that were neither involved in nor in exis- 
tence at the time of the first suit, and asks for wholly 
different relief, res judicata is no bar to this action. 


II 


THE REQUIREMENT THAT SHAREHOLDERS APPROVE A 
DISPOSITION OF SUBSTANTIALLY ALL OF A CORPO- 
RATION’S ASSETS OTHER THAN IN THE USUAL AND 
REGULAR COURSE OF BUSINESS SUPERSEDES THE AU- 
THORITY OF THE DIRECTORS TO MAKE INDIVIDUAL 
DISPOSITIONS OF SPECIFIC ASSETS 


The broad discretion which directors unquestionably 
have in managing the affairs of a corporation and the 
presumption that they will act in the best interests 
of a corporation are quite beside the point in this 
case. We are dealing here with an express statutory 
exception to such general propositions. The question 
here goes to the distribution of corporate powers as 


between directors and shareholders. Section 29-929 
provides that a disposition of substantially all of a cor- 
poration’s assets other than in the usual and regular 
course of the corporation’s business can be carried 
out only with the approval of the holders of two- 
thirds of the stock. See generally, 2 MopEeL Bus. Corp. 
Act Ann. §§ 71-72. The complaint here alleges that 
the surrender of the Washington franchise and the 
sale of Griffith Stadium and all the minor league 
properties owned by the corporation constitute such 
a disposition. For the reasons set forth in our main 
brief it is submitted that the complaint, at the very 
least, raises triable issues of fact and that the court 
below erred in finding as a matter of law and without 
any evidence, or even affidavits, that (i) less than sub- 
stantially all the corporation’s assets were being dis- 
posed of and that (ii) this once-in-a-lifetime disposi- 
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tion was both usual and regular in the course of the 
corporation’s business. 


Appellees seek to fragmentize the challenged plan 
of disposition and to establish that the directors could, 
without shareholder approval, dispose of the franchise, 
or sell Griffith Stadium, or sell the minor league prop- 
erties.* It may be assumed arguendo that shareholder 
approval might not be necessary to effect any single 
one of these dispositions. This action, however, asserts 
—and the assertion must be taken as true on this 
appeal—that all of the dispositions are part of the 
same plan, and that all taken together amount to a 
disposition within the meaning of Section 29-929. It 
is immaterial, therefore, whether the directors might 
have authority, for example, to sell Griffith Stadium. 
The question is whether a sale of the stadium along 
with all of the other real property owned by the 
corporation and a disposition of its Washington fran- 
chise can be accomplished without shareholder ap- 
proval. 


In the court below the appellees conceded on their 
motion that substantially all of the corporation’s assets 
were being disposed of and urged that the actions 
contemplated were within the discretion of the directors 
because they were being carried out in the usual and 
regular course of the corporation’s business. In this 


* Since this argument is based not on the premise that in this 
particular case less than substantially all of the assets are being 
disposed of, but on the general proposition that the directors have 
authority to dispose of individual assets separately, it could be 
used with equal force to justify any disposition of substantially all 
of any corporation’s assets without shareholder approval. Emas- 
culation of Section 29-929 in this manner would surely thwart the 
Congressional purpose in giving shareholders some voice in the 
disposition of corporate assets. 
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court appellees seek to offer evidence, by way of ar- 
gumentative statements in their brief, in support of 
that contention. The pertinent question _is whether 

it is usual and regular for this corporation to sell 

ts stadium and minor league properties and to dispose___/ 
‘of a valuable franchise. That question can be answered 
only on the basis of evidence and not by so-called 
judicial notice that it is feasible to lease a stadium or 

by citation of a Congressional staff study on the mo- 
nopolistie characteristics of baseball. That appellees 
have found it necessary to resort to such substitutes 

for evidence is a clear indication that the court below 

has improperly resolved a genuine factual issue in 
granting their motion for summary judgment. 


Appellees’ position, with respect to the Washington 
Major League franchise, appears to be that while the 
corporation no longer owns the franchise, it did not 
dispose of it. The exclusive right to represent Wash- 
ington in Major League Baseball is a valuable asset 
which the appellee corporation held for the benefit of 
its shareholders. The complaint in this action alleges 
that the appellee directors plan to surrender or abandon 
that right, and according to appellee’s brief, they be- 
lieve they have done so and that someone else now 
owns that right. That the appellee corporation re- 
mains a member of the American League and has 
acquired certain rights to represent Minneapolis does 
not alter the fact that the Washington franchise is 
a separable asset capable of disposition and of acquisi- 
tion. Whether an asset is surrendered without con- 
sideration, sold for cash, or exchanged for a like asset, 
it has clearly been ‘‘disposed of”? within the meaning 
of Section 29-929. 
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Appellee’s brief in several passages exceeds even the 
bounds of forceful advocacy in impugning the motives 
of appellant and his counsel. The charges it makes 
are wholly without foundation, and are entirely ir- 
relevant to the issues in this case. We can not 
forbear noting, however, that no one has a deeper 
or more justifiable interest than the appellant in the 
affairs of this corporation. He is the largest single 
owner of the property. The appellee directors owe 
a clear fiduciary duty to him and to the other share- 
holders. Accordingly, his effort to secure owner ap- 
proval of a plan of disposition that marks such a 
drastic change in this corporation’s way of life does 
not warrant the righteous indignation reflected in ap- 
pellees’ brief. 


CONCLUSION 


The judgment of the court below should be reversed 


because it was error to find, as a matter of law and 
without trial, that the challenged dispositions involve 
less than substantially all of the corporation’s assets 
and are being made in the usual and regular course 
of the corporation’s business. 


Respectfully submitted, 


(Signed) Danrex M. Grreson 
Daniel M. Gribbon 
701 Union Trust ee aleng 
Washington 5, D. C. 
Attorney for Appellant 
JOEL BaRLow 
CHaRLES D, HAWLEY 
Covincton & Buriina 
701 Union Trust Building 
Washington 5, D. C. 
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